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Decisions of the United States 


Court of International Trade 


(Slip Op. 87-91) 


FRANCES STIDHAM, CLEO TENNIE, CoRA ESTELLE SURGINER, AND ALL OTHERS 
SIMILARLY SITUATED, PLAINTIFFS v. U.S. DEPARTMENT OF LABOR, DEFENDANT 


Court No. 84-12-01732 


Before Watson, Judge. 


[Administrative determination of the Secretary of Labor denying certification of 
worker adjustment assistance benefits vacated; case remanded.] 


MEMORANDUM OPINION AND ORDER 


(Decided August 3, 1987) 


Wilson, Bell & Neal (Olly Neal), for the plaintiffs. 
Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (Platte B. Moring, IID, for the defendant. 


Watson, Judge: Plaintiffs, representing workers at the Forrest 
City, Arkansas plant of Reltoc Manufacturing Company (“Reltoc”), 
challenge a determination of the Secretary of Labor (“Labor”) deny- 
ing certification of eligibility for worker adjustment assistance 
under section 223 of the Trade Act of 1974, 19 U.S.C. § 2273 (1982 & 
Supp. I 1983). Labor determined that the workers were not eligible 
for assistance because increase of imports did not contribute impor- 
tantly to their separation from employment. After reviewing the 
administrative record and the arguments of the parties, the Court 
concludes that the determination is not supported by substantial ev- 
idence, and the case is remanded for further consideration in ac- 
cordance with this opinion. 

On March 22, 1984, the Amalgamated Clothing and Textile Work- 
ers Union (“ACTWU”) filed a petition for adjustment assistance on 
behalf of the workers in Local #1048 at the Forrest City, Arkansas 
plant of Reltoc. Counsel for the plaintiffs in this action filed a sepa- 
rate petition on September 12, 1984. The Office of Trade Adjust- 
ment Assistance (“OTAA”) of the Labor Department notified coun- 
sel on September 25, 1984 that an investigation was pending pursu- 
ant to the prior ACTWU petition. 


3 
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During the investigation, the OTAA obtained data from Reltoc on 
its production for the full years 1982 and 1983 and its employment 
for the full years 1982 and 1983 and the first four months of 1984. 
The investigation revealed that Reltoc is the manufacturing arm of 
H. Cotler Company (‘Cotler”). Reltoc has been in Arkansas since 
1970 and is in the business of manufacturing mens’ slacks, sizes 27 
to 38 waist. Reltoc operates three additional plants located in Flor- 
ence, Beavertown and Winfield, Alabama. All Reltoc plants produce 
mens’ slacks solely for Cotler. Cotler sells mens’ slacks produced by 
Reltoc under the Cotler label to department stores and specialty 
stores throughout the United States. Cotler also imports certain 
types and styles of clothing which are not produced by Reltoc for 
sale in the retail market. (Administrative Record (““A.R.”), 44). 

On October 11, 1984, Labor issued a determination denying eligi- 
bility for worker adjustment assistance to employees at Forrest 
City. TA-W-15283 (A.R., 71-73). Notice of the determination was 
published in the Federal Register on October 24, 1984. 49 Fed. Reg. 
42652. Labor found that the Forest City workers failed to meet the 
third criterion for eligibility required under 19 U.S.C. § 2272 (1982 
& Supp. I 1983, i.e., 


that increases of articles like or directly competitive with arti- 
cles produced by such workers’ firm or appropriate subdivision 
thereof contributed importantly to such total or partial separa- 
tion, or threat thereof, and of such decline in sales or 
production. 


The department summarized its underlying findings and reasons as 
follows: 


Production of mens’ slacks at the Forrest City plant increased 
in the first and second quarters of 1983 when compared to the 
receding quarter, and then ceased entirely in August 1983. 
e Forrest City plant experienced a temporary production 
shutdown for the remainder of 1983 with production resuming 
during the first quarter of 1984. During the time of this closure, 
the other three facilities of Reltoc Manufacturing reported in- 
creased production of mens’ slacks in 1983 compared to 1982. 


Company imports of mens’ slacks increased from 1982 to 1983; 
however, these imports are targeted toward a different market 
segment than the products produced by Reltoc Manufacturin 
Company. The imported products are of a different style an 
are sold as slack sets; Reltoc’s production, in contrast, did not 
include slack sets. 


The monthly average level of mente tnen for production work- 
ers at the Forrest City, Arkansas plant increased from Febru- 
aay through April 1984, with recalls continuing in June 


(A.R., 72-73). 


1 The other two requirements are that a significant number of workers have lost employment and that sales or produc- 
tion of ~ ~e have decreased absolutely. See 19 U.S.C. § 2272 (1), (2). Labor does not contest that these two requirements 
were sat B 
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On November 7, 1984, ACTWU requested administrative recon- 
sideration of Labor’s negative determination. The request chal- 
lenged the OTAA’s failure to conduct a customer survey, stating: 


[T]he lost production and employment at Forrest City was due 
to Reltoc’s customers buying greater quantities of imported 
slacks in substitution for those produced at Reltoc. The issue of 
Reltoc’s own importation does not affect this. We fail to under- 
stand why a customer survey was not undertaken as is the usu- 
al standard procedure in TAA petitions. 


(A.R., 87). 

On December 21, 1984, Labor denied reconsideration of the prior 
determination. (A.R., 92-94). The agency acknowledged that the 
production and employment criteria of 19 U.S.C. § 2272 were satis- 
fied, but held that the “contributed importantly” test was not met. 
In response to ACTWU’s objection to the lack of a customer survey, 
Labor stated: 


The union argues that had the Department conducted a survey 
of Reltoc’s customers, it would have found that Reltoc’s custom- 
ers substituted imported slacks for those produced at the For- 
rest City plant * * *. 


Reltoc’s other three plants in Alabama had increased produc- 
tion of men’s slacks during the time of the Forrest City’s plant 
closure. Reltoc did not import men’s slacks nor use foreign con- 
tractors during the relevant period of the investigation. Reltoc’s 
sole customer, however, imported slack sets which include a 
pair of slacks and a jacket or top which were sold together as a 
set. According to company officials, the imported slacks incor- 
porated into slack sets are not comparable to the type of slacks 
produced by Reltoc. The fabric used in the imported slacks is of 
a higher quality and the slacks and tops of the set are made 
from the same fabric. The imported slack sets are geared to- 
ward a different market segment than are Reltoc’s slacks. 
Reltoc has never produced slack sets. 


(A.R., 93-94). 

Because Labor acknowledges that plaintiffs satisfied the reduced 
production and employment criteria under 19 U.S.C. § 2272, the 
Court need not address plaintiffs’ challenges pertaining to those re- 
quirements. Plaintiffs’ material challenge is to Labor’s failure to 
survey the customers of the H. Cotler Company to determine 
whether those customers substituted imported slacks for those man- 
ufactured by Reltoc. Plaintiffs contend that the lack of such infor- 
mation renders the investigation marred and incomplete, and ne- 
cessitates remand. In opposition to plaintiffs’ challenge, the defend- 
ant submits that Reltoc made all of its sales to Cotler, and Cotler 
did not purchase imported products “like or directly competitive” 
with the items manufactured by Reltoc. Defendant contends that 
“(whether imports of mens’ slacks by Cotler’s customers decreased 
the demand of Cotler for mens’ slacks from Reltoc is a consideration 
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too far attentuated to have any bearing upon the eligibility of For- 
rest City plant workers for trade adjustment assistance under the 
applicable statute.” (Defendant’s brief at 12). 

While the findings of fact by Labor are conclusive if supported by 
substantial evidence, 19 U.S.C. § 2395(b), “the rulings made on the 
basis of those findings [must] be in accordance with the statute and 
not arbitrary or capricious, and for this purpose the law requires a 
showing of reasoned analysis.” United Steel Workers of America v. 
Donovan, 10 CIT ——, Slip Op. 86-26 at 7 (Mar. 12, 1986) (quoting 
International Union v. Marshall, 85 F.2d 390, 396 n. 26 (D.C. Cir. 
1978)). In this regard, courts have observed that “because of the ex 
parte nature of the certification process, and the remedial purpose 
of the trade adjustment assistance program, the Secretary is obliged 
to conduct his investigation with the utmost regard for the interests 
of the petitioning workers.” E.g., Abbott v. Donovan, 7 CIT 323, 
327-28, 588 F.Supp. 1438, 1442 (1984) (quoting Local 167, Interna- 
tional Molders and Allied Workers’ Union v. Marshall, 643 F.2d 26, 
31 (1st Cir. 1981)). It is not the Court’s function, however, to substi- 
tute its own method of analysis for that of Labor. Rather, the Court 
will substantially defer to the agency’s “chosen technique, only re- 
manding a case if that technique is so marred that the Secretary’s 
finding is arbitrary or of such nature that it could not be based on 
‘substantial evidence’.” Retail Clerks International Union, Local 
149F v. Donovan, 10 CIT ——, Slip Op. 86-46, at 10 (Apr. 29, 1986) 
(quoting United Glass and Ceramic Workers of North America v. 
Marshall, 584 F.2d 398 (D.C. Cir. 1978)). 

A comparison of Labor’s original determination of October 11, 
1984 with its determination of December 21, 1984 denying reconsid- 
eration, reveals that the agency fundamentally shifted its view of 
the relation between Reltoc and Cotler, without offering any expla- 
nation. The original determination nowhere mentions the “Cotler” 
company by name and refers to clothing imported by Cotler as 
“company imports.” It is clear, therefore, that Labor regarded 
Reltoc and Cotler as one and the same for purposes of the investiga- 
tion. Accordingly, the original determination did not characterize 
the data Labor obtained from Cotler regarding clothing supplied to 
Cotler by Reltoc and Cotler’s import purchases as a “customer sur- 
vey” of Reltoc’s “sole customer.” Indeed, in its Investigative Report 
(A.R., 28-52), the OTAA explicitly denied that a customer survey 
was conducted, and offered the explanation that 


a] customer survey of customers of H. Cotler was not conducted 

use production at Reltoc’s other production facilities in- 
creased during the Forrest City’s shut-down in 1983; and, in 
1984 employment at Forrest City has been increasing as pro- 
duction was resumed at the Forrest City plant. 


(A.R., 49). 


2 The OTAA Investigative Report (A.R., 28-52) makes clear that Reltoc did not import mens slacks (A.R., 46), and that 
the “company imports” mentioned in the October 11, 1984 determination were in fact Cotler imports. (A.R., 50). 
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Two observations about this explanation should be made. First, a 
close examination of the data compiled by Labor reveals that the 
explanation is insufficient. The stated ground that production in- 
creased at the other Reltoc plants would suffice only if that increase 
offset all or most of the production decrease at Forrest City. In- 
stead, company data shows that increased production at the other 
Reltoc plants during 1983 over 1982 offset only about one-fifth of 
the production decrease at the Forrest City plant during 1983. 
(A.R., 12-13). Such an offset does not negate the requirement that 
Labor investigate further to determine whether increased imports 
may have contributed importantly to the overall production decline. 
With respect to employment, while it is true that “in 1984 employ- 
ment at Forrest City was increasing as production was resumed at 
the Forrest City plant”, the record indicates that employment levels 
were substantially lower than they were for the same months in 
1983, which in turn were lower than levels for those months in 
1982. (A.R., 15-18). Moreover, evidence of resumed employment in 
1984 would not negate the need to investigate the cause of worker 
separations that occurred in 1983 and the beginning of 1984. See 
United Steel Workers of America v. Donovan., supra. 

Second, the explanation is wholly at odds with the reasoning set 
forth in the subsequent determination denying reconsideration, 
which instead of explaining why no customer survey was taken as- 
serts that the data from Cotler constituted a customer survey. The 
defendant has not shown any basis in the record for this shift in its 
view of the relationship between Reltoc and Cotler. To the contrary, 
it seems clear that Cotler and Reltoc were related companies’ doing 
business with each other pursuant to a mutual, exclusive dealing 
arrangement with respect to the sort of clothing Reltoc produced. 

The request for reconsideration filed on November 7, 1984 by 
ACTWU on behalf of the plaintiffs, challenged Labor’s failure to 
survey “Reltoc’s customers.” (A.R., 87). ACTWU obviously did not 
intend to assert that Labor did not obtain information about Cotler. 
Cotler’s imports were plainly addressed in the prior determination 
and were referred to as “company imports.” The challenge, rather, 
was to the failure to survey customers of the “company” for which 
Reltoc was the manufacturing arm, namely Cotler. ACTWU’s refer- 
ence to Cotler’s customers as “Reltoc’s customers” was consistent 
with the language Labor employed in the original determination. 

In the subsequent determination denying reconsideration, Labor 
did not dispute the appropriateness of conducting a customer sur- 
vey in this case. However, instead of treating Cotler and Reltoc as 
two parts of the same business, Labor simply relabeled Cotler the 
“sole customer” of Reltoc and regarded the information concerning 
Cotler’s imports as a “customer survey.” The determination thus 
sidestepped ACTWU’s challenge. 


3 The record indicates that Reltoc and Cotler have common ownership (A.R., 80). The similarity of the two companies’ 
names is rather conspicuous. 
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Numerous decisions have upheld Labor’s use of customer surveys 
as a reasonable investigative means of ascertaining whether a caus- 
al nexus existed between increased imports and a firm’s lost sales. 
E.g., Retail Clerks International Union, Local 149F v. Donovan, 10 
CIT at ——, Slip Op. 86-46 at 8-11; Estate of Finkel v. Donovan, 9 
CIT 374, 380-81, 614 F. Supp. 1245, 1250 (1985). The Court has 
found no case, however, in which purchasing data from the exclu- 
sive distributor of a firm’s products, which did not buy like-products 
from any other manufacturer, was treated as a valid “customer sur- 
vey.” To the contrary, prior cases have all involved surveys of unre- 
lated customers operating in an open, competitive market. For in- 
stance, in Retail Clerks International Union, Local 149F v. Dono- 
van, supra, although the OTAA surveyed only one major 
customer—which accounted for nearly all of the manufacturing 
firm’s decline in sales during the relevant period—that customer al- 
so purchased like-products from other domestic and foreign manu- 
facturers. The data revealed that the customer’s decreased 
purchases from the manufacturer in question coincided with de- 
creased import purchases and increased purchases from other do- 
mestic sources. Accordingly, the Court held that substantial evi- 
dence unquestionably supported the Secretary’s finding that im- 
ports did not contribute importantly to the workers’ separations. 10 
CIT at ——, Slip Op. 86-46 at 11. 

In this case, by contrast, Reltoc’s sole “customer”, Cotler, did not 
buy like-products from any other source, domestic or foreign. Conse- 
quently, it was presumptuous for Labor to infer from the mere fact 
that Cotler bought no like-imports the conclusion that import com- 
petition did not contribute importantly to Cotler’s reduced orders 
from Reltoc. Direct competition between Reltoc-made slacks and 
like-imports first occurred at the next stage of distribution (i.e., 
Cotler’s sales) where purchasers were free to buy a wide variety of 
products from a number of different sources. An informed causal 
determination requires information regarding the relative purchas- 
ing decisions of Cotler’s customers. Cf., Miller v. Donovan, 9 CIT 
473, 476, 620 F. Supp. 712, 715 (1985). Purchasing data from those 
customers would perhaps reveal, as the defendant asserts, that the 
decline in sales of Reltoc-made slacks was due to a shift in customer 
demand away from plain men’s slacks toward “slack sets” and oth- 
er “high style” items not produced by Reltoc.* On the other hand, 
the data might reveal that the reduced demand coincided with in- 
creased purchases of like or directly competitive imports. “The Sec- 
retary’s failure to include the factual basis for his final determina- 


4 The defendant stresses that a certain individual, in a telephone interview with OTAA investigators, expressed the opin- 
ion that a shift occurred in the fashion market during the e period in question away from plain men’s slacks of the sort 
Reltoc produced toward more “high style” items. (A.R., 47, 49). Such an unsubstanti 
constitute substantial evidence that Cotler’s customers did not increase purchases of im 
petitive with those produced by Reltoc. There is no indication that this. individual ine any personal knowledge of ones 
Cotler’s customers purchased from sources other than Cotler, and, as noted above, Labor made no attempt to obtain such 
information from the customers themselves. See Chapman v. Donovan, 9 CIT 545, 548-49 (1985). 





U.S. COURT OF INTERNATIONAL TRADE 9 


tion leaves the administrative record incomplete.” Katunich v. Don- 
ovan, 5 CIT 274,275 (1983). 

Because the record does not contain substantial evidence to sup- 
port the conclusion that increased imports did not contribute impor- 
tantly to reduced production at the Forrest City plant and to the 
plaintiffs’ separation, the Secretary of Labor’s determination is va- 
cated and the action is remanded. The Secretary of Labor is direct- 
ed to prepare and issue a final determination, consistent with the 
foregoing opinion, within 45 days after the date of this opinion and, 
through counsel, to provide the Court with a copy of that determi- 
nation within five days of its issuance. 

So ORDERED. 


(Slip Op. 87-92) 


CARTER Footwear, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-6-00796 


Before Tsouca.as, Judge. 


Plaintiff contends that the vamp component of footwear returned to the United 
States with a plastic toe reinforcement qualifies for duty free allowance under item 
807.00, TSUS. 

Held: Application of a thermoplastic “box toe” to the fabric vamps is an accept- 
able assembly operation under item 807.00, TSUS. 

[Judgment for plaintiff.] 

(Decided August 5, 1987) 

Siegel, Mandell & Davidson, P.C. (Brian S. Goldstein and David Newman) for the 
plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Susan Handler-Menahem) for the defendant. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: This action is before the Court after trial, to de- 
termine whether imported footwear components are entitled to be 
entered duty free under item 807.00, TSUS, as American goods re- 
turned. Previously, the Court had occasion to consider this matter 
in Carter Footwear v. United States, 10 CIT ——, Slip Op. 86-95 
(September 19, 1986), where the parties’ cross-motions for summary 
judgment were denied. 


BACKGROUND 


The imported merchandise, consisting of footwear uppers, was 
classified by Customs under item 386.50, TSUS, and liquidated at 
the ad valorem rate. Certain components of the completed upper 
were exempt from duty under item 807.00. No duty allowance was 
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extended to the cotton textile vamp, which comprises the front por- 
tion of the footwear upper, as it was allegedly further fabricated by 
virtue of a plastic toe reinforcement. Pursuant to item 807.00, 
TSUS, articles assembled abroad are entitled to a duty free allow- 
ance for those fabricated components of U.S. origin which 


(a) were exported in condition ready for assembly without fur- 
ther fabrication, (b) have not lost their — identity in such 
articles by change in form, shape, or otherwise, and (c) have not 


been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating, and painting. 


The record indicates that the textile vamp, cut to exact shape and 
size in the United States, is exported to plaintiff's plant in the Do- 
minican Republic along with thread, bindings, eyelet, tape, ink, and 
the thermoplastic (in rod form on reels). According to the testimony 
of Mr. Melvin Potash, plaintiff's Vice President of Manufacturing, 
and that of Luis Mercado, General Manager of the Dominican 
plant, the first operation in the Dominican Republic is to apply a 
box toe reinforcement. The box toe (a term commonly used and un- 
derstood in the footwear industry) functions to add shape and rein- 
force the toe area of the cotton shoe. The style and end usage of a 
particular shoe determines whether a box toe is applied. As Mr. 
Potash described this process, the exported plastic rod (a polyamide 
thermoplastic) is fed into a box toe applying machine (BTAM), 
which, at 350°F, heats the plastic until it reaches a molten state. 
The operator places the vamp in the machine’s clamping device and 
depresses a pedal which causes a rotating cylinder to deposit a cres- 
cent shaped layer of this plastic on the toe area of the vamp. This 
area is now known as a box toe reinforcement. The shape and thick- 
ness of the plastic is controlled by the matrix, which was predeter- 
mined before introducing the plastic. The matrix produced a thicker 
layer of plastic at the upper top for greater shape retention and en- 
forcement and a tapered effect at the opposite end to prevent irrita- 
tion to the toe and to eliminate visibility from outside the vamp. 

Both Mr. Mercado and Mr. Potash testified that once the plastic 
is applied, it solidifies in a matter of seconds, allowing the operator 
to immediately continue the process with another vamp. The entire 
box toe application takes about one second. After completion of this 
procedure, the edges of the vamp are thermocemented, bindings 
and eyelets are attached, the vamp is joined to the textile quarter 
and tongue, and elastic is stitched. Mr. Potash stated the thermo- 
plastic was applied at the most opportune time: if performed incor- 
rectly at a later stage, the entire upper would be jeopardized; if ap- 
plied prior to exportation the increase in handling would also risk 
damage. The merchandise is assembled in plaintiff's Dominican 
plant due to time demands and plaintiff has found it more economi- 
cal to conduct all these operations in one plant. 
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DISCUSSION 


Plaintiff's initial hurdle is to prove that the thermoplastic is a sol- 
id, since for purposes of item 807.00, assembly involves the joinder 
of solids. United States v. Baylis Bros. Co., 59 CCPA 9, 11, C.A.D. 
1026, 451 F.2d 643, 645 (1971); EZ. Dillingham Inc. v. United States, 
60 CCPA 39, 43, C.A.D. 1078, 470 F.2d 629, 633 (1972). Acceptable 
assembly operations are delineated in 19 C.F.R. § 10.16(a) as: weld- 
ing, soldering, riveting, force fitting, gluing, laminating, sewing, or 
the use of fasteners. “The mixing or combining of liquids, gases, 
chemicals, food ingredients, and amorphous solids with each other 
or with solid components is not regarded as an assembly.” Jd. 

Two cases have addressed claims for 807.00 treatment where one 
of the components was initially a molten substance. In C.J. Tower & 
Sons of Buffalo, Inc. v. United States, Cust. Ct. 643, C.D. 3840, 304 
F. Supp. 1187 (1969), an American made mylar was joined to a for- 
eign made polyethylene of high viscosity to form the imported film. 
The latter was manufactured through an extrusion process in liquid 
form and concurrently “married up” with the mylar; upon cooling, 
the polyethylene was a solid. Although there was no assembly ini- 
tially, the court held that upon completion of the process this was 
an acceptable assembly since: 


[this] is a controlled operation which anticipates the transfor- 
mation of the liquid into a solid before completion of the _ 
to- 


ess, and provides in advance for the adhesion of two soli 
gether in the final product. 


62 Cust. Ct. at 647-48, 304 F. Supp. at 1190. Combining the process- 
es of manufacturing the foreign component with assembly to the 
mylar is not prohibited by item 807.00, which only restricts the con- 
dition of the American component. 62 Cust. Ct. at 648, 304 F. Supp. 
at 1191. 

Furthermore, neither item 807.00 nor the regulation dictates that 
the foreign component be a solid at the time of its initial contact. 
Sigma Instruments, Inc. v. United States, 724 F.2d 930, 932 (Fed. 
Cir. 1983). The court found an assembly where the process involved 
positioning fourteen terminals in a mold that was subject to a com- 
pound of viscous material. Upon hardening, the molten material 
formed a plastic base fixing the terminals in a definite configura- 
tion to create relay headers. 

Defendant has maintained that contrary to Tower and Sigma, the 
plastic herein is merely a liquid coating which has dried rather 
than a solid. In bearing its burden on this issue, plaintiff called Dr. 
David W. Riley, deemed a chemical expert in the field of plastics, 
who has experience with the effect of thermoplastics on textiles. Dr. 
Riley stated that the polyamide thermoplastic in molten form is a 
solid since it exhibits those distinct characteristics such as elastici- 
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ty,| high viscosity? and tensile strength. He explained that at 
300°-400°F polyamides become molten which mean that they can be 
reshaped. Dr. Riley’s definition of solids encompass materials which 
can be reasonably constant in form and shape whereas liquid is the 
state of a fluid which seeks its own level,’ it has no elasticity and is 
thin (low viscosity). Although the molten plastic takes on the shape 
of the melting pot, and it can flow, Dr. Riley opined that this was 
not determinative of whether the plastic was a solid.‘ He stated 
that flow is the movement of material from one place to another;5 
solids do flow depending upon the pressure to which they are sub- 
jected. Even in the molten state the thermoplastic retains crystal- 
linity® which is specific to solids. Differences in molecular weight 
determine whether a substance liquifies when melted, such as an 
ice cube. Liquids lie flat when melted (i.e., melted steel, since it has 
no elasticity and honey eventually would do the same). However the 
polyamide would have peaks and valleys when melted and not lie 
flat. 

Dr. Riley’s magnified inspections of two sample vamps revealed 
that the plastic was sitting on the yarn with no penetration through 
the fibers. In his opinion, the high viscosity and elasticity of the 
thermoplastic prevented it from penetrating or intermixing with 
the individual fibers of the yarn. Dr. Riley noticed that the plastic 
was of a different thickness on parts of the vamp which he conclud- 
ed was consistent with a solid since a liquid would seek one level. 
He further explained that the weight of the plastic causes it to sag 
into the fiber and the plastic physically adheres or conforms to a 
portion of the surface yarn. This affinity between the plastic and 
textile will cause some properties of the textile and the plastic to at- 
tach to each other and the cotton fabric will be stiffened as a result. 
If enough interstitial holes exist between the warp and the weft,’ 
the molten plastic will seep between them. Comparatively, a liquid 
would penetrate the interstices between the fibers of the yarn, thor- 
oughly wetting the entire fabric and creating a wicking effect. Dr. 
Riley responded that removal of the box toe application would re- 
sult in some damage to the textile although he was able to separate 
the plastic from the textile. The textile is comprised of two layers of 
fabric, the plastic adhering to the first while the second remained 
intact. 

Defendant’s witness, Mr. George Walter, supervising chemist at 
the Custom’s laboratory, also conducted independent tests of the 
vamp with the box toe. Cross-sectional views from a stereomicro- 


1 The ability of a material to recover its original shape after a deforming force has been removed. See Van Nostrand 
Reinhold, The Condensed Chemical Dictionary 403 (Tenth Ed. 1981). 
2 The internal resistance to flow exhibited by a fluid; the ratio of shearing stress to rate of shear. Id. at 1089. 
3 A liquid is an extremely fluid substance that flows freely, with definite volume but no definite form except that given 
by its container. See Webster’s Third New International Dictionary (1981) 
‘ A solid is a substance that does not flow perceptibly under moderate stress; has a definite capacity for resisting forces 
which tend to deform it; and under ordinary conditions retains a definite size and shape. Id. 
5 As a verb this means to move with a continuous change of place among the particles; used as a noun it is the motion 
ristic of gases, liquids and viscous solids in which there is a change of form under the action of forces. Id. 
8 See The Condensed Chemical Dictionary at 957. 
1 The fabric is woven from a series of yarns; those extended length-wise are the warp; those yarns that cross or fill the 
warp are the weft or woof. Each yarn is comprised of a bundle of fibers. 
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scope disclosed that the plastic flowed beneath the top surface, im- 
pregnated the yarn and the fibers, and he detected holes or air bub- 
bles. This lead Mr. Walter to conclude that the plastic was a liquid. 
Under his supervision, the vamp was treated with Dupont stain 
which would identify the thermoplastic as red and the cotton fibers 
as green. Photographs of these views revealed that the plastic en- 
tered the interstices of the cotton embedding the fibers, but Mr. 
Walter found no polyamide within the fibers of the yarn. 

It is noteworthy that in Sigma and Tower, the foreign material 
was originally freely flowing assuming the shape or space allowed 
by the operation. These cases clearly delineate that the foreign com- 
ponent, the thermoplastic, can be in a transitory molten state upon 
initial contact with the vamp subject to a controlled operation 
which anticipates the rapid solidification or hardening of the plastic 
before completion of the process. Every witness including Mr. Wal- 
ter, testified that the thermoplastic at room temperature would, 
and did, solidify almost immediately after contact with the vamp. 
Dr. Riley provided a substantiated basis for his conclusion that the 
plastic was a solid; he was able to enumerate and identify the sa- 
lient features of the polyamide; and satisfactorily explained how the 
plastic conformed to the contours of the fabric. The witnesses’ ex- 
aminations of the material did not conflict: neither found that the 
plastic had seeped into the fibers themselves. Thus, the fabric re- 
mains identifiable as did the component in Tower. Therefore, this 
process is not a coating since that “would, at best, describe only the 
incipient stage of the process at bar. And as the record indicates 
[the plastic] does not remain in its incipient form.” 62 Cust. Ct. at 
648, 304 F. Supp. at 1191. The Court is persuaded that upon comple- 
tion of this process there is a permanent union of two solids. 

Having resolved that the box toe is a solid the question remains 
as to whether its application to the vamp constituted further 
fabrication. Plaintiff must show that the vamp was a fully 
fabricated component when exported in condition ready to be as- 
sembled. This criteria requires the vamp to be in a finished condi- 
tion, namely: all essential stages in the production of the material 
must be performed prior to exportation. Zwicker Knitting Mills v. 
United States, 67 CCPA 37, 41, C.A.D. 1240, 613 F.2d 295, 298 (1980) 
(glove shells were exported before the locking stitches on the finger- 
tips were sewn closed to prevent unraveling). The operation must 
not be of such an essential nature that in its absence the component 
would not be capable of being assembled. Rubberset Co. v. United 
States, 73 Cust. Ct. 107, 111, C.D. 4560 (1970). The joinder of materi- 
als cannot complete the manufacturing process of the exported com- 
ponent. United States v. Mast Industries, Inc., 69 CCPA 47, 52, 668 
F.2d 501, 504 (1981). “Without further fabrication” requires that 
the article be imported without substantial change or improvement, 
Rudolph Miles v. United States, 65 CCPA 32, 36, C.A.D. 1202, 567 
F.2d 979, 982 (1978) (burning holes and slots in Z-beams); or without 
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much further labor expended to put the material in a condition 
ready to be assembled. E. Dillingham, 60 CCPA at 44, 470 F.2d at 
633 (1972). 

The application of the box toe did not further fabricate the vamp; 
it did not create the basic article. See Procter & Gamble Distributing 
Co. v. United States, 11 CIT ——, Slip. Op 87-72 at 4 (June 24, 
1987); compare Zwicker, supra. If the molten plastic was first creat- 
ed in crescent shapes and then attached, conceptually this would be 
easier to accept as an assembly. Yet, as announced in Sigma, 
achieving a more direct method of assembly does not prevent 807.00 
qualification. Moreover, the evidence of record does not demon- 
strate that this operation entailed significant time or labor. The ma- 
chine’s matrix was predetermined, the operator exercised no judg- 
ment or discretion in applying the box toe. The operation lasted ap- 
proximately one second and the box toe solidified in a matter of 
seconds, whereas production of the complete upper took about one 
minute. This is vastly different than any preparatory processing of 
a raw material which must be performed on the vamp to enable it 
to be assembled. See E. Dillingham, 60 CCPA 39, 470 F.2d 629 (fi- 
bers were required to be opened, oiled and carded before they could 
be needled into the fabric). 

Furthermore, item 807.00 logically assumes that there has been 
an advancement in value or improvement in condition of the arti- 
cle, and provided it is solely by virtue of the act of assembly, it may 
be accorded the statute’s preference. Miles, 65 CCPA at 37, 567 F.2d 
at 983. Defendant contends that this plastic coated the textile mere- 
ly changing its quality in that it now possesses the features of stiff- 
ness and reinforcement. Nonetheless, each act of assembly seems to 
add some new quality to the component: in Baylis, the smocking of 
dress fronts by sewing thread through a stenciled design on the 
fabric; in E. Dillinghan, the needling fibers into a fabric; and in 
Mast, the buttonholing and pocket slitting of pants. While defend- 
ant differentiates situations such as Sigma and Tower because they 
involved the creation of a new article by reason of the assembly (the 
headers and film, respectively), this tends to mistate the logic ap- 
plied therein. The proper emphasis is that merely because the com- 
ponents were incorporated into a new and different article does not 
exclude them from the parameters of item 807.00. Sigma, 724 F.2d 
at 932. 

Finally, the vamp has not lost its physical identity. The concern 
in this area focuses on the ability of Customs to follow the Ameri- 
can component from exportation to reimportation in the assembled 
article. To achieve this end the American component cannot be a 
chemical product, food ingredient, liquid, gas, etc., see H.R. Rep. No. 
342, 89th Cong., Ist Sess. 49 (1965); Tower, 62 Cust. Ct. at 649, 304 
F. Supp. at 1192; which could become “lost” in the final product. 
The purpose of the present item 807.00 was to eliminate the “‘con- 
structive segregation” doctrine which required that a component 
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would be eligible for 807.00 status if it could be identified or re- 
moved without injury to itself or the article. Baylis, 59 CCPA at 
11-12, 451 F.2d at 646. As apparent in Tower, separation of the my- 
lar and polyethylene would result in damage to both, yet that did 
not preclude the court from finding an acceptable assembly. 

It has been held that a change in the fabric cannot be equated 
with a loss of its physical identity. E. Dillingham, 60 CCPA at 46, 
470 F.2d at 635. In that instance the assembled article, the fibers 
entwined in the fabric to form papermakers’ felts, acquired a new 
physical identity with a new commercial utility. Yet this did not 
cause the fabric to lose its physical identity. Id. 

Defendant maintains that this operation is not at all related to 
the assembly because prior to this test shipment, the box toe was 
applied in the United States. Nevertheless, the Court does not con- 
sider it wise to dictate the sequence in which goods may be assem- 
bled so long as the criteria in 807.00 are otherwise satisfied. The 
Court finds that these requirements have been met and the ability 
to follow the vamp through the assembly has not been impaired. 
Having found that this is an acceptable assembly, it is not neces- 
sary to decide plaintiff's alternative claim as to whether this is an 
operation incidental to the assembly process. 


CoNCLUSION 


Plaintiff has met its burden by proving that the thermoplastic 
box toe is a solid for purposes of item 807.00, TSUS. Although in a 


molten condition when first joined with the vamp it rapidly solidi- 
fies and retains the properties of a solid when joined with the vamp. 
The foreign operations in no way finished the vamp or caused a loss 
of its physical identity. The change in its quality or appearance is 
limited solely to the act of assembly. Therefore, the Court finds that 
the vamp qualifies for item 807.00 treatment. So ORDERED. 


(Slip Op. 87-93) 


Funpicao Tupy S.A. AND Tupy AMERICAN Founpry CorpP., PLAINTIFFS v. 
UnrrTep STATES, DEFENDANT, AND Cast Iron Prive Firrincs CoMMITTEE, DE- 
FENDANT-INTERVENOR 


Court No. 86-06-00765 


Before James L. WaTSON, Judge; 
Dominick L. DiCar.o, Judge; and 
NIcHOLAS TSOUCALAS, Judge 


[Plaintiffs motion for a preliminary injunction denied.] 
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(Dated August 3, 1987) 

Freeman, Wasserman & Schneider (Patrick C. Reed and Jerry Wiskin) for 
plaintiffs. 

Richard K. Willard, Assistant Attorney General; David M. Cohen; Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (J. Kevin Hor- 
gan) for defendant. 

Rose, Schmidt, Hasley & DiSalle (Peter Buck Feller and Lawrence J. Bogard) for 
defendant-intervenor. 


OPINION 


PER CURIAM: 

This action is before the Court on plaintiffs’ motion for a prelimi- 
nary injunction and defendant’s order to show cause why the 
Court’s temporary restraining order (“TRO”) of July 22nd should 
not. be dissolved. In accordance with our decision, which was deliv- 
ered orally at the conclusion of the hearing on this matter on July 
29th, plaintiffs’ motion for a preliminary injunction is denied. Addi- 
tionally, consistent with its terms, the temporary restraining order 
expired upon the denial of the motion for the preliminary injunc- 
tion. Therefore, defendant’s challenge to the validity of the re- 
straining order is moot. 


BACKGROUND 


Plaintiffs have commenced an action contesting the final determi- 
nations of the International Trade Administration (“ITA” or “Com- 
merce”) and International Trade Commission underlying the anti- 
dumping order covering malleable cast iron pipe fittings from 
Brazil. See 51 Fed. Reg. 18,640 (May 21, 1986) (antidumping duty or- 
der); 51 Fed. Reg. 18,670 (May 21, 1986) (final affirmative injury de- 
termination); 51 Fed. Reg. 10,897 (Mar. 31, 1986) (final affirmative 
dumping determination). Commerce’s preliminary affirmative de- 
termination, 51 Fed. Reg. 1544 (Jan. 14, 1986), resulted, inter alia, 
in the suspension of liquidation of plaintiffs’ entries and the re- 
quirement that cash deposits be posted. 19 U.S.C. § 1673b(d) (1982). 
Following publication of the antidumping order, unliquidated en- 
tries, or warehouse withdrawals for consumption, made on or after 
the date of publication of the preliminary determination were as- 
sessed with antidumping duties. 19 U.S.C. § 1673e(a) (1982). Howev- 
er, the calculation of actual—as opposed to estimated—dumping du- 
ties is to be performed during an administrative review of the 
dumping order. See 19 U.S.C. § 1675(a)(2) (1982 & Supp. III 1985). 
Under current law, an interested party must request that an ad- 
ministrative review be performed. 19 U.S.C. §1675(aX(1) (1982 & 
Supp. III 1985). Notice was given that a request for review covering 
* entries from January 14, 1986 to April 30, 1987 must be made by 
May 31, 1987. 52 Fed.. Reg. 17,621 (May 11, 1987). Despite that no- 
tice, no party requested a review. 

On July 22nd, plaintiffs appeared before the Court seeking a TRO 
and preliminary injunction preventing liquidation of entries that 
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would have been the subject of the aforementioned administrative 
review. Judge Tsoucalas granted a TRO in order to preserve the sia- 
tus quo pending a hearing before the entire panel on plaintiffs’ mo- 
tion for injunctive relief. 


DIScussION 


The four criteria for the granting of injunctive relief have fre- 
quently been stated, see, e.g., Matsushita Elec. Indus. Co. v. United 
States, App. No. 86-1678 at 7 (Fed. Cir. July 2, 1987), and do not 
bear repetition here. Suffice it to state that since plaintiffs have 
failed to make a showing of immediate and irreparable harm absent 
the denial of the requested relief; we need not discuss the other 
criteria. 

In 1984, 19 U.S.C. § 1675(aX(1) was amended to allow for adminis- 
trative review of an antidumping order upon request. See Trade & 
Tariff Act of 1984, Pub. L. 98-573, § 611(a\(2), 98 Stat. 3031 (1984). 
Commerce has responded by promulgating regulations which pro- 
vide in pertinent part: 


(d) Automatic assessment of duties. 

(1) For orders or findings, if the Secre does not receive a 
timely request under paragraph (a)(1), (aX(2), (a3), or (a\(5) of 
this section, the Secretary, without additional notice, will in- 
struct the Customs Service to assess antidumping duties on the 
merchandise described in paragraphs (b\(1) through (b\(3) of this 
section at rates equal to the cash deposit of (or bond for) esti- 


mated antidumping duties required on that merchandise at the 
time of entry, or withdrawal from warehouse, for consumption 
and to continue to collect the cash deposit previously ordered. 


19 C.F.R. § 353.53a(d) (1986). Plaintiffs do not contest the validity of 
the regulation nor do they dispute that they were properly notified 
of the necessity of requesting a review. Instead, plaintiffs contend 
that they will suffer irreparable harm by virtue of the loss of judi- 
cial review as to entries which are liquidated pursuant to the above- 
cited regulation. In other words, the benefits of a judgment on the 
merits which is favorable to plaintiffs’ position will not be applica- 
ble to those entries liquidated pursuant to § 353.53a(d). See also 19 
U.S.C. § 1516a(c)(1) (1982) (providing that, unless enjoined by court 
order, entries be liquidated in accordance with the administrative 
determination until notice of a contrary judicial decision is 
published). 

Had plaintiffs chosen to incur the expense of participating in an 
administrative review, the opportunity to obtain judicial review as 
to entries covered by that administrative proceeding could be pro- 
tected. However, given the failure to seek such a review, 
§ 353.53a(d), in effect, specifies the amount of duties owed on the 
subject entries. Any harm, therefore, that plaintiffs may suffer if 
the entries are liquidated is undeniably the result of their failure to 
utilize the administrative remedy provided. Cf. Zenith Radio Corp. 
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v. United States, 1 Fed. Cir. (T) 74, 78, 710 F.2d 806, 810 (1983) (the 
threat of liquidation constituted irreparable harm justifying injunc- 
tive relief where movant had participated in the administrative re- 
view process and was seeking to preserve the opportunity for judi- 
cial review of the results of that administrative review). The rele- 
vant statutory scheme contemplates that Commerce, in the first 
instance, be afforded an opportunity to review its determinations in 
the course of calculating actual dumping margins for a given peri- 
od. Under the facts of this case, to grant the extraordinary remedy 
of an injunction would be to improperly reward plaintiffs’ efforts to 
thwart that scheme. Accordingly, this Court will not exercise its in- 
junctive power to rescue plaintiffs from the consequence of its deci- 
sion not to initiate the administrative review process. 

In light of the failure to demonstrate the threat of irreparable in- 
jury absent injunctive relief, plaintiffs’ motion is denied 


(Slip Op. 87-94) 


ALBERTA Pork Propucers’ MARKETING BoarD, ET EL., PLAINTIFFS, THE CANA- 
DIAN Megat Council, AND ITS MEMBERS, PLAINTIFF-INTERVENORS v. UNITED 
STATES, DEFENDANT, NATIONAL PorK PRODUCERS COUNCIL AND WILSON 
Foops CorP., DEFENDANT-INTERVENORS 


Court No. 85-09-01257 


Before DiCar1o, Judge. 


Plaintiffs challenge determinations by the Department of Commerce, Internation- 
al Trade Administration (Commerce) and the International Trade Commission (Com- 
mission), which resulted in the issuance of Countervailing Duty Order; Live Swine 
From Canada, 50 Fed. Reg. 32,880 (1985). Plaintiffs contend that the determination 
by Commerce that certain Canadian agricultural assistance programs constitute 
countervailable subsidies, and the determination by the Commission that the domes- 
tic industry producing live swine is materially injured by imported Canadian live 
swine are not supported by substantial evidence or in accordance with law. 

Held: Commerce’s determination is remanded for recalculation of the countervail- 
able portion of the subsidy received by Canadian hog farmers under the Ontario 
Farm Tax Reduction Program. The Commission’s determination is remanded for re- 
evaluation of evidence concerning price elasticities relied on by the Commission in 
its final determination. 

[Commerce’s determination is sustained in part and remanded in part. The Com- 
mission’s determination is remanded.] 


(Decided August 7, 1987) 
a Hornbostel & Butterman (William K. Ince and Caren Z. Turner) for 
plaintiff. 
Arnold & Porter (Alan O. Sykes and Lawrence A. Schneider) for plaintiff- 
intervenor. 
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Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, De- 
partment of Justice, Commercial Litigation Branch (Elizabeth C. Seastrum); Douglas 
Riggs, General Counsel, United States Department of Commerce, for the defendant. 

Thompson, Hine & Flory (Mark R. Sandstrom) for defendant-intervenor. 


MEMORANDUM OPINION AND ORDER 


DiCaro, Judge: Plaintiffs bring an action under section 516A of 
the Tariff Act of 1930, as amended, 19 U.S.C. §§ 1516a(aX2AXDAD 
and 1516a(a)(2)(B) (Supp. III 1985), contesting the final affirmative 
subsidy determination by the United States Department of Com- 
merce, International Trade Administration (Commerce) in Live 
Swine and Fresh, Chilled and Frozen Pork Products from Canada, 
50 Fed. Reg. 24,097 (1985), and the final affirmative injury determi- 
nation by the International Trade Commission (Commission) in Live 
Swine and Pork From Canada, Inv. No. 701-TA-224 (Final), USITC 
Pub. 1733 (1985), as those determinations relate to imports of Cana- 
dian live swine. Jurisdiction is provided under 28 U.S.C. §§ 1581(c) 
and 2631(c) (1982). Commerce’s determination is sustained in part 
and remanded in part; the Commission’s determination is 
remanded. 


I. BACKGROUND 


In response to a petition filed by the National Pork Producers 
Council, representing domestic producers of live swine, and joined 
in by the Wilson Foods Corporation, a domestic producer of fresh, 
chilled and frozen pork, Commerce initiated a countervailing duty 
investigation, concerning imports of live swine and fresh, chilled 
and frozen pork from Canada, covering the period April 1, 1983 to 
March 31, 1984. 49 Fed. Reg. 47,079 (1984). Since Canada is a “coun- 
try under the Agreement” within the meaning of section 701(b) of 
the Tariff Act of 1930, as amended, 19 U.S.C. § 1671(b) (1982), the 
Commission was required to determine whether an industry in the 
United States is materially injured, or is threatened with material 
injury, by reason of imports of that merchandise. 19 U.S.C. 
§ 1671(a)(2) (1982 & Supp. III 1985). 

The Commission made a preliminary determination that there 
was a reasonable indication that an industry in the United States 
was materially injured by reason of imports of live swine and fresh, 
chilled and frozen pork from Canada. Live Swine and Pork from 
Canada, Inv. No. 701-TA-224 (Preliminary), USITC Pub. No. 1625 
(1984). Commerce extended the time for making its preliminary 
subsidy determination based on a finding that the investigation was 
“extraordinarily complicated” under 19 U.S.C. § 1671b(c\(1)(B)\G) 
(1982). Commerce issued its preliminary determination on March 
26, 1985, finding that certain benefits granted by the Canadian fed- 
eral and provincial governments constitute subsidies within the 
meaning of section 1671(a)(1). Live Swine and Fresh, Chilled and 
Frozen Pork from Canada, 50 Fed. Reg. 25,097 (1985). In June, 1985 
Commerce issued a final affirmative subsidy determination as to 
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twenty-three Canadian federal and provincial programs. 50 Fed. 
Reg. 25,097. 

In its final determination the Commission affirmed its prelimi- 
nary determination that the domestic industry producing live swine 
was materially injured by reason of imports of live swine from Can- 
ada. However, in a reversal of its preliminary findings, the Commis- 
sion held that there was no material injury or threat of material in- 
jury to the domestic pork industry by reason of imports of Canadian 
fresh, chilled and frozen pork. USITC Pub. 1733. The Court af- 
firmed the Commission’s negative determination regarding fresh, 
chilled and frozen pork in National Pork Producers Council v. Unit- 
ed States, 11 CIT ——, Slip. Op. 87-63 (May 28, 1987). Plaintiffs, 
representing Canadian live swine producers, challenge various as- 
pects of Commerce’s subsidy determination and the Commission’s 
injury determination, as those determinations relate to live swine. 


II. Discussion 
A. The Commerce Determination 


Plaintiffs argue that Commerce incorrectly concluded that seven 
programs conferred countervailable subsidies to Canadian swine 
producers since those programs do not provide subsidies “to a spe- 
cific enterprise or industry, or group of enterprises or industries” 
within meaning of 19 U.S.C. § 1677(5)(B) (1982). Plaintiffs say that 
Commerce improperly applied the “specificity test” to six farm in- 
come stabilization plans, one federal and five provincial, and to the 
Record of Performance (ROP) program for hogs, a joint Canadian 
federal/provincial herd testing program designed to help producers 
improve the quality of breeding stock. Plaintiffs also challenge 
Commerce’s finding that the Ontario Farm Tax Reduction Program 
confers a countervailable regional subsidy, and argue that in any 
event Commerce improperly calculated the amount of that subsidy. 
At oral argument plaintiffs withdrew their claim that Commerce 
must reduce the bonding/deposit rate to account for the elimination 
of certain payments to hog producers in fiscal year 1985, since that 
claim was the subject of a pending administrative review. 

In countervailing duty cases the standard of review is not de 
novo. Zenith Radio Corp. v. United States, 437 U.S. 443 (1978). Rath- 
er, the standard is provided under 19 U.S.C. § 1516a(b)(1B) (Supp. 
III 1985), which states: “The court shall hold unlawful any determi- 
nation, finding, or conclusion found— * * * to be unsupported by 
substantial evidence on the record, or otherwise not in accordance 
with law.” The substantial evidence standard “frees the reviewing 
courts of the time-consuming and difficult task of weighing the evi- 
dence, it gives proper respect to the expertise of the administrative 
tribunal and it helps promote the uniform application of the stat- 
ute.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966) 
(footnote omitted). 
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Substantial evidence is more than a mere scintilla. See Carlisle 
Tire & Rubber Co. v. United States, 10 CIT ——, 622 F. Supp. 1071 
(1985). It means “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Federal Trade 
Comm’n v. Indiana Federation of Dentists, 106 S. Ct. 2009, 2015 
(1986); see Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). Provided the determination is supported by a reasonable 
evaluation of the evidence on the record, “the possibility of drawing 
two inconsistent conclusions from the evidence does not prevent an 
administrative agency’s finding from being supported by substantial 
evidence.” Matsushita Electric Industrial Co. v. United States, 750 
F.2d 927, 933 (Fed. Cir. 1984). Accordingly, the Court must give 
“tremendous deference” to the findings of the agency charged with 
making determinations under the statute. Smith-Corona Group v. 
United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983); Carlisle Tire & 
Rubber Co., 622 F. Supp. at 1075. Substantial weight is also given to 
the statutory interpretations of the agency administering the coun- 
tervailing duty law. Georgetown Steel Corp. v. United States, 801 
F.2d 1308 (Fed. Cir. 1986); see American Lamb Co. v. United States, 
785 F.2d 994, 1001 (1986) (“A reviewing Court must accord substan- 
tial weight to an agency’s interpretation of a statute it adminis- 
ters.”); Canadian Meat Council v. United States, 11 CIT ——, Slip 
Op. 87-58, at 8 (May 15, 1987) (Commerce’s statutory interpretation 
given weight when “based on a permissible construction of the 
statute”’). 

Plaintiffs’ argument that Commerce erred in its finding that 
seven programs conferred countervailable subsidies, calls into ques- 
tion Commerce’s application of the specificity test, which is used to 
determine whether governmental benefits constitute domestic sub- 
sidies under section 1677(5)(B). The specificity test has been the sub- 
ject of broad analysis in prior decisions of the Court. See PPG Indus- 
tries, Inc. v. United States, 11 CIT ——, Slip Op. 87-57, (May 15, 
1987); Cabot Corp. v. United States, 9 CIT ——, 620 F. Supp. 722 
(1985), appeal dismissed, No. 86-279 (Fed. Cir. April 9, 1986), reh’g 
denied, May 22, 1986. These decisions have established that “domes- 
tic subsidies must be provided to a ‘specific enterprise or industry, 
or group of enterprises or industries’ to be countervailable.” PPG 
Industries, Slip Op. 87-57, at 12 (quoting 19 U.S.C. § 1671(5)(B)). In 
distinguishing between subsidies that are provided to a specific 
group of industries and subsidies that are not so provided, “the ap- 
propriate standard focuses on the de facto case by case effect of ben- 
efits provided to recipients rather than on the nominal availability 
of benefits.” Cabot, 620 F. Supp. at 732. As stated recently by the 
Court in PPG Industries: 


Although general availability may be a manifestation that a 
program has not conferred a benefit upon a specific recipient, 
general availability is not the statutory test. It is merely one of 
several relevant factors to be considered in determining wheth- 
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er or not a benefit or competitive advantage has been conferred 
upon a “specific enterprise or industry, or group of enterprises 
or industries.” 


Slip Op. 87-57 at 15-16; see Al Tech Specialty Corp. v. United 
States, 11 CIT ——, Slip Op. 87-59 at 15 (May 22, 1987); Can-Am 
Corp. v. United States, 11 CIT ——, Slip Op. 87-67, at 9 (June 4, 
1987). 


1. Federal Agricultural Stabilization Act Benefits 


Approximately 83% of the countervailable subsidies found to 
have been bestowed on Canadian live swine are attributable to hog 
stabilization payments granted under the Canadian Agricultural 
Stabilization Act (ASA), which provides for the stabilization of 
prices of certain agricultural commodities. Commerce found that 
under Chapter A-9, section 10(1)(b) of the ASA, the Agricultural 
Stabilization Board is empowered to “pay to producers of an agri- 
cultural commodity * * * the amount by which the prescribed price 
exceeds a price determined by the Board to be the average price by 
which the commodity is sold * * *.” 50 Fed. Reg. at 25,100. Pay- 
ments under the ASA are calculated for certain named commodities 
by determining a base price reflecting the average price of the com- 
modity in representative markets for the preceding 5-year period. 
The prescribed price is then determined by taking a minimum 90% 
of the base price and adjusting for changes in production costs. Af- 
ter determining an average market return price for the year in re- 
view, a gross stabilization payment is calculated based on the differ- 
ence between the prescribed price and the average market return 
price. 

Hogs are among the named commodities for which prescribed 
prices are automatically calculated under the ASA. While other 
commodities may be considered for ASA payments if such commodi- 
ties are designated as eligible for payments, prescribed prices are 
not automatically calculated for designated products, nor does the 
ASA provide a specific formula for determining their base price. In 
its final determination Commerce stated: 


[Wle believe (1) that ASA payments are made to selected agri- 
cultural products in specific amounts, (2) that the specific rates 
of support provided depend upon the commodity in question, 
and (8) that there is governmental discretion in the administra- 
tion of the various stabilization schemes. 


50 Fed. Reg. at 25,101. 

Plaintiffs argue that Commerce could not find specificity since 
the ASA establishes benefits for certain livestock (cattle, hogs and 
sheep), dairy products (industrial milk and industrial cream), and 
grains (corn, soybeans, oats and barley). They say under Certain 
Fresh Atlantic Groundfish from Canada, 51 Fed. Reg. 10,041 (1986), 
each product denotes a distinct industry for the purpose of deter- 
mining specificity, and that the substantial number of named com- 
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modities precludes Commerce from finding that ASA benefits are 
provided to a specific group of enterprises or industries. Plaintiffs 
argue further that even if the named products constitute a specific 
group of enterprises or industries, ASA benefits are generally avail- 
able both de jure and de facto, since ASA benefits may potentially 
be disbursed toward an even greater range of products if they are 
designated to receive payments, and that payments have actually 
been widely distributed on the basis of objective economic criteria 
since the program began in 1956. 

The record supports Commerce’s finding that benefits such as 
those received by hog producers are provided under the ASA only to 
a specific group of enterprises or industries. While general availa- 
bility is a relevant factor in determining whether benefits are 
countervailable under section 1677(5\B), see PPG Industries, supra, 
the ASA discriminates between commodities by providing pre- 
authorized, regular payments to producers of the named commodi- 
ties, while offering unpredictable benefits to others who may apply 
for designation under the ASA. The ASA therefore grants hog pro- 
ducers benefits which are not generally available throughout the 
Canadian agricultural sector. The distinction drawn by Commerce 
between such benefits and those made available to producers of des- 
ignated commodities is reasonable regardless whether the Canadian 
government is guided by objective factors in selecting designated 
commodities under the ASA. Commerce’s determination that bene- 


fits received by hog producers under the ASA constitute subsidies 
within the meaning of section 1677(5\(B) is supported by substantial 
evidence on the record and in accordance with law. 


2. Provincial Stabilization Programs 


In addition to finding that ASA payments are countervailable, 
Commerce determined that five provincial stabilization programs 
are countervailable since those programs provide benefits to a spe- 
cific industry or group of industries. 

The Quebec Farm Income Stabilization Program is a stabilization 
plan established for producers of feeder hogs and weaner pigs, and 
administered by the Regie des Assurances Agricoles du Quebec 
(Regie). Farmers having a minimum production of 100 feeder hogs 
or owning at least fifteen sows are eligible to participate on a volun- 
tary basis, but once enrolled, must continue in the program for 5 
years. In any production year, the Regie makes cash advances 
against a year-end stabilization payment, which is based on a com- 
parison of average market price with a production model designed 
to cover fixed and variable costs and producers’ remuneration. The 
maximum number of feeder hogs on which stabilization payments is 
made is 5,000, and for sows, 400. Funding is provided jointly by pro- 
ducers and the provincial government in a ratio of 1 to 2. 

In determining whether the provincial income stabilization plan 
confers benefits upon a specific group of enterprises or industries, 
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Commerce considered the extent to which other agricultural com- 
modities are covered by stabilization plans in the province, and 
whether other plans are provided on similar terms. Commerce 
found that the legislation establishing the Regie contains no limita- 
tions on the number of products that might be covered by a plan, 
but that only eleven commodities are actually covered. Products are 
eligible for coverage only if a specific regulation identifying the 
product is adopted by the provincial government. Commerce found 
no evidence that decisions to stabilize incomes of producers of par- 
ticular commodities are based on objective economic criteria. 
“Based on the information received, we find that Quebec’s stabiliza- 
tion payments are made to selected agricultural producers and that 
the level of price stabilization and the terms of each scheme varies, 
at the discretion of the Regie, from commodity to commodity.” 50 
Fed. Reg. at 25,104. 

Plaintiffs say that while Commerce was correct in finding that 
the Quebec program is de jure generally available, see 50 Fed. Reg. 
at 25,104, Commerce misconstrued the stabilization program by 
finding de facto specificity. They point out that 1) Quebec farmers 
participate in the program on a voluntary basis; 2) participants con- 
tribute or pay premiums to the fund from which disbursements are 
made; 3) commodities are covered by a plan based on “objective, 
non-discretionary, economic factors over which the government has 
no control”; and 4) all hog farmers receive compensation at the 
same rate. 

Plaintiffs’ arguments do not persuade the Court that Commerce’s 
determination is not supported by substantial evidence or in accord- 
ance with law. The fact that participation in the stabilization plan 
is voluntary does not, as plaintiffs suggest, rebut Commerce’s find- 
ing that stabilization payments are made to selected agricultural 
producers. Nor does the fact that producers make contributions de- 
tract from Commerce’s finding. By providing a mechanism for sub- 
tracting producer contributions from the gross subsidy amount, the 
law makes clear that producer contributions do not negate the 
countervailability of subsidies. 19 U.S.C. 1677(6)(A) (1982) states: 


For the _ rpose of determining the net subsidy, the adminis- 


tering - ority may subtract from the gross subsidy the 
amount of— 


(A) any application fee, deposit, or similar payment paid 
in order to qualify for, or to receive, the benefit of the sub- 


sidy, * 


Furthermore, plaintiffs’ argument that the government has no 
control in determining which commodities are covered by stabiliza- 
tion plans is contradicted by the finding that the provincial govern- 
ment must pass specific regulations with respect to particular com- 
modities in order for producers of such commodities to become eligi- 
ble to receive benefits. Although Commerce requested internal 
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memoranda, reports or studies that would help explain the delibera- 
tive process under which products become eligible for stabilization 
benefits, no details concerning the approval process were provided. 
Only uncorroborated assertions by plaintiffs’ counsel were supplied. 
Information obtained by Commerce concerning the Quebec mink in- 
dustry revealed only that an application for benefits by mink pro- 
ducers was rejected for “economic reasons.” R. Doc. 201, at 6. 

Finally, the argument that all Quebec hog farmers receive stabili- 
zation benefits at the same rate does not show that program bene- 
fits are not specifically provided to hog farmers. The pertinent in- 
quiry is not whether some hog farmers benefit to a greater degree 
than others, but rather, whether hog farmers collectively form part 
of a specific group of enterprises or industries that benefit from gov- 
ernment subsidies. The Court holds that Commerce’s determination 
that Quebec Farm Income Stabilization benefits are provided to a 
specific group of industries is supported by substantial evidence in 
the record and in accordance with law. 

Similar to the Quebec plan are the provincial stabilization pro- 
grams of British Columbia, Manitoba, Saskatchewan and Prince Ed- 
ward Island, which were found to confer countervailable subsidies 
by Commerce. Each program is administered by the provincial gov- 
ernment in order to provide income stability for hog producers at 
times when market prices fall in relation to production costs. Like 
the Quebec plan, the programs are characterized by the voluntary 
participation of individual producers, government as well as produc- 
er contributions, and restrictions on the number of hogs eligible for 
coverage. 

The assistance programs are promulgated under laws establish- 
ing criteria under which members of a particular farm sector may 
become eligible for coverage under a stabilization plan. Commerce 
found that in British Columbia nine agricultural commodities other 
than hogs are covered, while in Manitoba and Saskatchewan stabili- 
zation plans exist for only one other commodity. 50 Fed. Reg. at 
25,102-05. In Prince Edward Island hogs are the only agricultural 
commodity covered by a stabilization plan. Jd. at 25,105. 

Plaintiffs raise essentially the same arguments regarding these 
plans as discussed in connection with the Quebec plan. They argue 
further that the limited number of stabilized commodities in certain 
provinces is the result not of government discretion, but of inherent 
economic circumstances, such as the protection afforded other pro- 
ducers by their respective marketing boards, and the fact that most 
significant product sectors are covered by one program or another. 
Plaintiffs also assert that Commerce had an obligation to ascertain 
reasons why other producers had not requested stabilization. 

Plaintiffs offer no proof that all agricultural products are protect- 
ed by marketing boards or that such boards provide benefits compa- 
rable to those provided under stabilization plans. Even in Manitoba, 
where marketing boards exist for producers of dairy products, tur- 
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keys and eggs, there is no evidence on the record that those boards 
provide income support for farmers of those products. Furthermore, 
there is no evidence that stabilization plans exist for all “signifi- 
cant” commodities. The record documents instances where commod- 
ities such as grain corn and sheep remained uncovered by income 
stabilization programs despite substantial price declines for those 
products. 

Plaintiffs also fail to provide support under the statute, caselaw, 
or administrative precedent for their assertion that Commerce must 
explore rationales as to why the provincial governments have estab- 
lished only those stabilization plans which exist in the provinces in 
question. The Court holds that the record is sufficient to support 
the finding as to the statutory question whether a domestic subsidy 
is provided to a specific industry or group of industries. The Court 
holds that Commerce’s determination that the provincial stabiliza- 
tion programs confer countervailable benefits on a specific industry 
or group of industries is supported by substantial evidence in the 
record and in accordance with law. 


3. Record of Performance Program 


The Record of Performance (ROP) program for hogs is a herd test- 
ing program administered jointly by the Canadian federal and pro- 
vincial governments which is designed to help hog producers im- 
prove their breeding stock and produce uniform and high quality 


pork at lower costs. 

Plaintiffs argue that Commerce improperly found benefits re- 
ceived by hog producers under the ROP to be countervailable since 
that program is only a small part of the Canadian Agri-Food Devel- 
opment Program which conducts research for food and agricultural 
production generally. They assert that the ROP program for hogs 
provides statistical support evaluating breeding, reproductive physi- 
ology, and feeding and management systems, and that these 
services are substantially the same as those accorded all products in 
the agricultural sector. Plaintiffs claim that even if the specific 
ROP program established for hogs could be considered separate 
from other development programs in the overall agri-food program, 
Commerce’s finding of specificity as to the hog ROP program is in- 
consistent with its finding that a similar program, the Hog Carcass 
Grading System, is not countervailable. 

Commerce’s determination that a specific group of enterprises or 
industries benefit from ROP programs is based on a finding that 
ROP programs exist only for hogs, beef, dairy cattle, sheep, poultry 
and honey bees. 50 Fed. Reg. at 25,101. Information collected by 
Commerce in its investigation of the ROP program for hogs re- 
vealed the following: 


Purebred swine are tested for backfat, growth rate and feed 
conversion, in accordance with guidelines formulated by the Ca- 
nadian Swine Record of Performance Advisory Board and Agri- 
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cultural Canada. Information from the testing program enables 
within-herd ranking and comparisons of animals for genetic 
merit. The Canadian federal and provincial governments bear 
most of the cost of this program. Provincial government publi- 
cations indicate that these programs have contributed to in- 
creased profits for hog producers, as a result of the improved 
a index of hogs and a decrease in the average age at 
market. 


50 Fed. Reg. at 25,101 

The government argues that the record contains evidence sup- 
porting Commerce’s finding that benefits received by hog producers 
under the ROP program for hogs are benefits which are bestowed 
upon a specific group of enterprises or industries. A publication by 
the Regional Development and International Affairs Branch of the 
Canadian Agriculture Department lists the following objectives of 
the ROP program for hogs: 


1. To oo“ a program which enables the seed stock indust: 
to develop and supply the commercial swine industry wit 
an input of breeding stock that is fully competitive with 
stock from other swine producing countries. 


Develop a testing and evaluation program which provides 
optimum opportunity for selection. 


Encourage and assist breeders in designing a breeding pro- 
gram which will permit effective genetic improvement 
within herd in order to meet industry needs. 


To  apemnee an industry structure which will result in the 
production of genetically superior stock on an adequate 
scale such that it can be dispersed throughout the industry 
with a resultant significant improvement in the overall su- 
periority of the final product. 


R. Doc 20, Ex. ROP-6, at 3. Senefits such as these are not generally 
available, but are provided only to producers of the six commodities 
for which ROP programs exist. 50 Fed. Reg. at 25,101. 

The government also argues that Commerce’s finding that the 
ROP program for hogs provides countervailable benefits is not in- 
consistent with its determination that no countervailable subsidies 
are bestowed under the Hog Carcass Grading System. Unlike ROP 
programs, grading systems are provided under the Canada Agricul- 
tural Standards Act for all types of livestock, as well as for eggs, 
poultry, milk, vegetables, fruit, honey, maple syrup and leaf tobac- 
co. R. Doc. 207, at 19. Grading and standards are also provided 
under five other federal acts, including the Canada Dairy Products 
Act and the Canada Grain Act. Id. at 19-20. Defendant also points 
out that grading systems, by providing uniform national standards, 
benefit consumers as much as producers, and “[tJhus, the grading 
system is a government program involving the health, safety, and 
welfare of all of a country’s citizens.” Brief for defendant at 85 (cita- 
tions omitted). 
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The Court holds that Commerce was justified in determining that 
benefits received by hog producers under the ROP program for hogs 
are benefits which are bestowed on a specific group of enterprises or 
industries inasmuch as such benefits are bestowed only on produc- 
ers of a limited number of agricultural products. Furthermore, the 
Court holds that Commerce was justified in determining that a gov- 
ernmental function such as grading provides benefits which differ 
in character from benefits which are bestowed under the ROP pro- 
gram for hogs, which have had the effect of improving the market 
index for hogs, lowering the average age at which the hogs go to 
market, and consequently, increasing profits for Canadian hog pro- 
ducers. 50 Fed. Reg. at 25,101; R. Doc. 217, at 25. 

The prior determinations cited by plaintiffs are inopposite. Un- 
like the benefits conferred by the ROP program for hogs, the 
favorable water rates at issue in Fresh Asparagus from Mexico, 48 
Fed. Reg. 21,618 (1983) were uniformly available to the entire agri- 
cultural sector. Likewise, in Certain Steel Products from Belgium, 
47 Fed. Reg. 39,304 (1982), a particular Belgian research and devel- 
opment program was available to industries of broad range, not on- 
ly to specified products within the agricultural sector. The Court 
holds that Commerce’s determination that the ROP program for 
hogs confers countervailable benefits upon Canadian hog producers 
is supported by substantial evidence on the record and in accord- 
ance with law. 


4. Ontario Farm Tax Reduction Program 


The Ontario Farm Tax Reduction Program provides municipal 
property tax rebates to owners of farm properties in Ontario. Eligi- 
ble farm owners received a rebate of 50% of their municipal taxes 
in 1983 and 60% in 1984. Commerce found that for a farm property 
to be eligible, annual municipal property taxes must be at least $20, 
and the farm must yield a gross annual production of farm products 
that are worth a minimum dollar value. 50 Fed. Reg. at 25,106. In 
1983 the minimum production value for all farms was set at $8,000 
but in 1984 a change was introduced to allow farms in Northern 
and Eastern Ontario to qualify with an annual production value of 
$5,000. Commerce was informed that the lower production require- 
ments were established because weather conditions in those sec- 
tions of Ontario are more severe than elsewhere in the province, 
and the $3,000 difference was intended to equalize eligibility for all 
Ontario farmers. Jd. Commerce made the following determination: 


Inasmuch as the eligibility criteria for this program vary de- 
pending on the region of Ontario where the farm is located, we 
determine this wanes to be a regional subsidy within the 
province, and therefore countervailable. 


50 Fed. Reg. at 25,106. 
Plaintiffs challenge Commerce’s determination on the grounds 
that: 1) a rebate of taxes paid by Ontario farmers is not a govern- 
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ment subsidy, but a return of the recipients’.own money; 2) the pro- 
gram does not constitute a regional subsidy because basic eligibility 
is not limited to one region of Ontario: 3) Commerce improperly 
overcalculated the subsidy by including amounts paid to all hog pro- 
ducers in Ontario rather than only those amounts paid to farmers 
in Northern and Eastern Ontario who produce between $5,000 and 
$8,000 of agricultural commodities annually; and 4) since the dis- 
parity in the eligibility criteria occurred only in 1984, and the re- 
view period covered April 1, 1983 through March 31, 1984, Com- 
merce’s use of data from all of 1984 to determine the amount of the 
subsidy was improper. 

The Court does not agree with plaintiffs’ argument that the Onta- 
rio Farm Tax Reduction subsidy is not countervailable because pay- 
ments under the program represent portions of taxes paid by hog 
farmers that are rebated. No exception to the countervailing duty 
laws is provided for payments bestowed.on producers based on a for- 
mula linked to tax payments: Nor is the program noncountervail- 
able because eligibility for farmers producing more than $8,000 an- 
nually is not restricted to certain regions of Ontario. The fact that 
there is no regional discrimination among farmers producing goods 
valued above a certain minimum threshold does not compel the con- 
clusion that no part of the program confers countervailable 
benefits. 

A matter of greater concern is plaintiffs’ argument that Com- 
merce erroneously calculated the program benefits for bonding/de- 
posit purposes by failing to adjust the subsidy amount to reflect on- 
ly the benefits to those Ontario farmers in the Northern and East- 
ern parts of the province whose annual gross output was between 
$5,000 and $8,000. According to plaintiffs, Commerce’s calculation 
is grossly exaggerated since “(1) it does not make any allowance for 
the fact that no farmer in Ontario whose products were valued at 
less than $5,000 received a rebate, (2) it does not take into account 
that farmers in the South and West producing between $5,000 and 
$8,000 did not receive a rebate, and (3) it includes non-preferential 
rebates to farmers earning over $8,000.” Brief for plaintiffs at 75. 

Plaintiffs rely on Certain Fresh Atlantic Groundfish from Cana- 
da, 51 Fed. Reg. 10,041 (1986) to show that Commerce must make 
adjustments to distinguish between benefits provided by a program 
that are preferential and those that are not. In that investigation, 
Commerce found that the subject program had four tiers, under 
which geographic regions were classified according to their relative 
economic development. The Regions designated under Tier IV, the 
most disadvantaged, received the highest share of assistance, while 
the least disadvantaged group, in Tier I, received the lowest share. 
Commerce did not determine that all benefits paid under the four- 
tier program were countervailable. Instead, Commerce compared 
the level of assistance provided to companies in Tiers II, III and IV 
to the average level of assistance provided to companies in Tier I 
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and countervailed only against amounts exceeding the minimum 
level of assistance provided to Tier I companies. 51 Fed. Reg. at 
10,045. 

The record shows that Commerce was aware of the extent to 
which the Ontario Farm Tax Reduction program conferred prefer- 
ential benefits: “This program is available to all Ontario farmers 
with a gross output valued at $5,000 or more in northern and east- 
ern Ontario, and $8,000 or more in the rest on Ontario.” R. Doc. 
200, at 9. Nonetheless, when Commerce countervailed against the 
regional subsidy, its calculations were based on the total payments 
made to all hog producers in the province: “To calculate the benefit, 
we used as the best information available, that portion of the total 
payout under this program in fiscal 1984 that represents the pro- 
portion of swine production to total agricultural production in On- 
tario.” 50 Fed. Reg. at 15,106. 

Defendant does not dispute the propriety of making the adjust- 
ments urged by plaintiffs, but says “there simply is no evidence on 
the record upon which the ITA could have based such a calcula- 
tion.” Brief for defendant at 93. Defendant contends that the calcu- 
lation of the subsidy is therefore supported by the “best evidence 

1 ”? 


rule. 

Under 19 U.S.C. § 1677e(b) (1982) Commerce may make determi- 
nations using “the best information otherwise available” whenever 
“a party or any other person refuses or is unable to produce infor- 
mation requested in a timely manner and in the form required.” 
But, assuming arguendo that resort to section 1677e(b) is justified, 
the method used by Commerce to calculate the subsidy still must be 
supported by substantial evidence in the record in order for the 
Court to sustain the determination on review. 19 U.S.C. 
§ 1516a(b)\(1\(B). “[I]n reviewing a countervailing duty rate determi- 
nation by the ITA, the court must ensure that the ITA’s methodolo- 
gy is a reasonable means of assessing the net benefit received as a 
result of the illegal subsidy or grant.” Ceramica Regiomontana, S.A. 
v. United States, 10 CIT ——, 636 F. Supp. 961, 966 (1986). “Suffice 
it to say, this court will not sustain a basis for the calculation of a 
subsidy * * * which neither represents nor adequately estimates the 
allowance or benefit bestowed * * *.” Industrial Fasteners Group, 
American Importers Ass’n v. United States, 3 CIT 56, 56 (1982), 
aff'd, 710 F.2d 1576 (Fed. Cir. 1983). 

The record in this case contains the following: 


[An official] stated that she could not break out farm tax reduc- 
tion __ by type of recipient or county because that 
would involve manually going through all 120,000 files con- 
tained in her closetful of boxes. As stated above, we sampled a 
large enough number of applications to ascertain that all farm 
 seaages received these municipal property tax reductions. We 

ve no idea, however, how many of these reductions were 
awarded to farmers in northern and eastern Ontario. 


R. Doc. 200, at 10. 
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The record shows that the subsidy calculation does not represent 
tax reduction benefits received by farmers located in Northern and 
Eastern Ontario with output valued between $5,000 and $8,000. 
There is no evidence that shows aggregate program benefits closely 
approximate those countervailable amounts. It is possible, and even 
likely, that only a small amount of the total tax rebates were re- 
ceived by farmers in Northern and Eastern Ontario producing be- 
tween $5,000 and $8,000 of goods per annum. 

Commerce is not required to undertake in its investigation a 
search of 120,000 files to achieve perfection in its calculation. Such 
an investigation would prove impractical in light of the limitations 
on the agency’s resources, which include strict time constraints, 
budgetary restrictions and the availability of qualified personnel. 
See Ceramica Regiomentana, S. A., 636 F. Supp. at 968; Industrial 
Fasteners Group, 3 CIT at 56. But Commerce may use the best evi- 
dence rule only “as long as the information utilized is reasonably 
accurate.” Atcor, Inc. v. United States, 11 CIT ——, Slip Op. 87-26 
(Mar. 12, 1987). 

The Court holds that Commerce may not, without adjustment, 
use the entire payout under the tax reduction program for all hog 
producers as a basis for its calculation. Commerce’s calculation of 
the Ontario Tax Reduction Program subsidy is not a reasonably ac- 
curate assessment of the countervailable benefit conferred under 
the program. In order to include this program in the subsidy deter- 
mination, Commerce on remand must utilize a reasonable means of 
estimating the countervailable portion of the program benefits, and 
may supplement the record to include new evidence pertaining to 
the program. 

Plaintiffs’ final argument is that the calculation of the Ontario 
Farm Tax Reduction subsidy improperly fails to account for the fact 
that the eligibility criteria were uniform for all Ontario farmers for 
9 months of the investigation period. The Court need only consider 
the propriety of Commerce’s reliance on annual data if Commerce 
is able to perform a recalculation of the Ontario Farm Tax Reduc- 
tion subsidy under the guidelines set forth above. But assuming 
Commerce will use the annual data in any remand calculation it 
performs, it is useful to address this question at this time. 

The government says that Commerce “did not possess the requi- 
site quarterly data to calculate the subsidy rate precisely for the 
first quarter of 1984 and, in any event, the ratio upon which the 
iTA based the subsidy rate calculation would have been approxi- 
mately the same, producing approximately the same subsidy rate 
figure, whether one quarter or four quarters (a full year) of data 
had been considered.” Brief for defendant at 91. Commerce’s justifi- 
cation for its use of a full year’s data to obtain a ratio for calculat- 
ing the subsidy rate raises again the reasonableness of Commerce’s 
estimates in making a required calculation. 
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The Court must be satisfied that any formula designed by Com- 
merce “adequately estimates” the subsidy. Industrial Fasteners 
Group, 3 CIT at 56. In calculating the Ontario Farm Tax Reduction 
subsidy, Commerce, in the absence of quarterly data, used the annu- 
al data as the best information available, on the assumption that 
the percentage of total program benefits paid to hog producers as 
opposed to all other agricultural producers is approximately the 
same in any quarter, assuming no significant increase or decrease 
in the proportion of hog producers to other agricultural producers 
involved in the rebate program. The final determination states: 


To calculate the benefit, we used as the best information avail- 
able, that portion of the total payout under this program in fis- 
cal 1984 that represénts the proportion of swine production to 
total agricultural production in Ontario. By dividing that 
amount by the dress-weight equivalent of all hogs marketed [in 
Ontario] in fiscal year 1984, we calculated a subsidy rate * * *. 


50 Fed. Reg. at 25,106. 

The Court holds that the method of using annual data as a means 
of deriving a ratio by which to calculate benefits paid to hog produc- 
ers receiving countervailable benefits under the Ontario Farm Tax 
Reduction program provides an adequate means of estimating the 
subsidy bestowed. If Commerce modifies its calculation to reflect es- 
timated benefits received by farmers in Northern and Eastern On- 
tario with produce valued between $5,000 and $8,000, and deter- 
mines the percentage of total program benefits paid to such farm- 
ers, Commerce may calculate the subsidy by using a ratio based on 
annual data, and the Court will review Commerce’s calculation to 
ensure that this method of approximating the subsidy is reasonable 
as applied. Plaintiffs will be afforded an opportunity to comment on 
any recalculation in the remand results. 

A final matter raised regarding Commerce’s determination is de- 
fendant-intervenor’s assertion that Commerce should have included 
among the subsidies found to benefit hog producers certain grants 
in the amount of one dollar per hog, made to one packer in Prince 
Edward Island by the Prince Edward Island Department of Agricul- 
ture and Marketing to defray the cost of hog processing and trans- 
port. Defendant-intervenor states: 

The subsidy given to the processor affected the price at which 
the processor could buy hogs from the producers. By knowing 
that it would receive $1.00 pe purchased hog from the govern- 
ment, the processor was able to offer the hog producer a dollar 
more for each such hog than would have been the case without 
the subsidy. Obviously, therefore, the transportation peveent 
resulted in a direct cash benefit to hog producers of $1.00 a hog. 


Brief for defendant-intervenor at 45. The Court finds that this argu- 
ment is not persuasive since defendant-intervenor offers no support 
in the record to substantiate its claim that the dollar per hog re- 
ceived by processors under this program resulted in direct cash ben- 
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efits to hog producers. Accordingly, the Court holds that Com- 
merce’s determination not to include this subsidy among those 
found to benefit hog producers is supported by substantial evidence 
and in accordance with law. 


B. The Commission Determination 


Plaintiffs challenge the final affirmative injury determination, 
contending that the Commission erred: (1) in determining that the 
domestic industry producing live swine is suffering material injury; 
(2) in finding there is evidence that the alleged injury suffered by 
the live swine industry is caused by imports of Canadian live swine; 
and (3) in failing to determine whether there is a causal relation- 
ship between the subsidies given to the Canadian hog growers and 
the injury suffered by the United States domestic industry. 


1. Determination that the Domestic Industry is Suffering 
Materiel Injury 
In order to make a determination whether a domestic industry is 
materially injured by reason of imports, the Commission must con- 
sider “all relevant economic factors which have a bearing on the 
state of the industry,” including: 


(I) actual and potential decline in output, sales, market 
share, profits, productivity, return on investments, and utiliza- 
tion of capacity, 


(II) factors affecting domestic prices, and 

(III) actual and potential negative effects on cash flow, inven- 
tories, employment, wages, growth, ability to raise capital, and 
investment. 


19 U.S.C. § 1677(7)(C\iii) (1982); see American Spring Wire Corp. v. 
United States, 8 CIT 20, 22-23, 590 F. Supp. 1273, 1276-1277 (1984) 
aff'd sub. nom. Armco, Inc. v. United States, 760 F.2d 249 (Fed. Cir. 
1985). As in the case of Commerce, discussed above in part A. 4, the 
Commission may, when necessary, make its determinations under 
the best information rule of 19 U.S.C. § 1677e(b). 

In its investigation of live swine, the Commission sent question- 
naires to over 100 concerns randomly selected from a list of hog pro- 
ducers provided by the National Pork Producers Council. Responses 
were received from twenty questionnaire recipients, only thirteen of 
which were producers. According to the Commission, the thirteen 
responding producers accounted for a negligible share of United 
States hog production. The Commission determined that published 
secondary data provided a more reliable source of information con- 
cerning the domestic hog industry due to the lack of concentration 
in that industry. See USITC Pub. 1733 at 8, n.19 (producers having 
500 or more hogs in 1984 accounted for only 6% of the 431,680 en- 
terprises producing hogs). Relying on the published secondary data, 
the Commission found that the United States industry producing 
live swine is materially injured by reason of imports of Canadian 
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live swine, based upon its consideration of relevant factors, includ- 
ing those set forth in section 1677(7)\C)iii). 

Plaintiffs assert that the Commission erred by failing to draw an 
adverse inference from the fact that a very small number of United 
States hog producers responded to the Commission questionnaires, 
relying improperly upon secondary sources as its primary source of 
information, and misinterpreting secondary source data as indicat- 
ing material injury. 

Plaintiffs’ argument that the Commission was required to draw 
an adverse inference from the low response rate to the question- 
naires is based on the discussion of the adverse inference rule in In- 
ternational Union (UAW) v. N.L.R.B., 459 F.2d 1329 (D.C. Cir. 1972), 
and prior determinations where the Commission has drawn adverse 
inferences, e.g., Weighing Machinery and Scales From Japan, Inv. 
No. 701-TA-7 (Final), USITC Pub. 1063 (1980). Plaintiffs, referring 
to the statutory language of the best information rule of 19 U.S.C. 
§ 1677e(b), also argue that “[ijJn the Live Swine investigation, the 
ITC ignored the statutory mandate, and interpreted equivocal infor- 
mation in a manner favorable to Petitioners’ interest * * *. [Sjuch 
action was contrary to law.” Brief for plaintiffs at 102. 

The adverse inference rule provides that “when a party has rele- 
vant evidence within his control which he fails to produce, that fail- 
ure gives rise to an inference that the evidence is unfavorable to 
him.” International Union, 459 F.2d at 1336. The rule is based on 
the natural inference that the reticent party fears to bring forth the 
requested information because such information would expose facts 
unfavorable to him. Jd.; 2 J. Wigmore, Evidence § 285 (3d Ed. 1940). 

As noted by plaintiffs, the Commission has employed the adverse 
inference rule in prior investigations with regard to injury based on 
nonparticipation in the investigation. However, the statute di- 
recting the Commission to use the best information available does 
not, as plaintiffs suggest, require the Commission to draw an ad- 
verse inference from the failure of a party to complete question- 
naires. Moreover, in International Union, the court made clear that 
the decision to draw an adverse inference is at the discretion of the 
agency as fact finder: 


The mere fact that the adverse inference rule is widely recog- 
nized and followed does not, by itself, demonstrate that the La- 
bor Board commits reversible error when it declines to utilize 
it. Generally, as the dissent argues, whether to draw the infer- 
ence is a matter of discretion for the fact finder. Administrative 
agencies are, of course, required to obey the minimal require- 
ments of rationality * * * and due process * * *. 


459 F.2d at 1339 (citations omitted). 

The Court holds that the Commission has discretion in deciding 
whether or not to draw an adverse inference with respect to injury 
based upon a party’s failure to participate in the administrative 
proceeding, but the decision in either event must be based upon a 
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sound rationale. In investigations where the Commission is able to 
gather the necessary information through its ‘subpoena power or 
other independent sources, there is very little reason to draw an ad- 
verse inference for failure to respond to questionnaires. See Forged 
Undercarriage Components From Italy, Inv. No. 701-TA-201 (Pre- 
liminary), Pub. 1394 (1983). The Court finds that the Commission 
properly exercised its discretion in electing not to draw an adverse 
inference from the low response rate to questionnaires by the do- 
mestic swine growers since the fundamental purpose of the rule to 
ensure production of relevant information is satisfied by the exist- 
ence of the reliable secondary data. 

Plaintiffs next assert that the Commission erred in relying pri- 
marily on the secondary sources of data’rather than questionnaire 
responses, claiming that some questionnaire information contra- 
dicted the Commission findings based on the secondary sources. 
Plaintiffs concede that the low response rate tothe questionnaires 
resulted in an inadequate sample of the domestic live swine indus- 
try, but argue that the discrepancies between the questionnaire re- 
sponses and the secondary data, and the questionnaire responses 
themselves, indicate the Commission was required to obtain ade- 
quate primary source data. 

The statute permits the Commission to use the best information 
otherwise available, and nothing in the statute or regulations pre- 
vents the Commission from using information other than question- 
naire responses when the Commission determines that the re- 
sponses do not provide an adequate basis for making its determina- 
tion. Cf. Chemical Products Corp. v. United States, 10 CIT ——, 645 
F.Supp. 289, 294-96 (1986). Even if some discrepancies exist be- 
tween the secondary sources utilized and the few questionnaire re- 
sponses received, this would not undermine the Commission’s con- 
clusion that the responses “tracked” the published data. USITC 
Pub. 1733 at 10. The Commission did not claim that the responses 
received consistently paralleled the secondary sources. The Court 
finds that the Commission’s determination to rely primarily upon 
secondary sources of information as the best information available 
is in accordance with law. 

Plaintiffs further assert that the Commission misinterpreted the 
secondary source data in finding that the domestic live swine indus- 
try is materially injured. Plaintiffs question the Commission’s con- 
clusions drawn from this data with respect to the trends in produc- 
tion, shipments and profitability in that industry. 

The Commission determined that due to the nature of the indus- 
try, in that hogs are raised in open fields by small farmers who also 
produce other agricultural products (including other farm animals 
and feed for these animals and the hogs), “there are no discernible 
trends regarding capacity and employment.” Jd. at 8, n.17. The 
Commission found that United States production of hogs decreased 
by 9% from 1981-82, increased by 9% in 1983, decreased by 7% in 
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1984 and increased slightly in January-March 1985 as compared 
with January-March of 1984. Id. at 8. 

Noting that production figures represent pig births, including 
hogs not ready for slaughter and hogs that do not survive to slaugh- 
ter weight, without reflecting changes in inventory, the Commission 
reasoned that domestic shipments representing hogs sold for 
slaughter are a more reliable indicator than production data for 
this investigation. The Commission found that “[djomestic ship- 
ments of live swine fluctuated downward during 1981-84” and that 
“(t]he financial experience of the swine growers has reflected signif- 
icant declines in‘ profitability.” Id. at 9. 

In reviewing the Commission’s findings, the Court is not autho- 
rized by Congress to substitute its judgment for that of the agency 
nor to reweigh the evidence on the record. Rather it must assess the 
evidence in order to: find whether there is substantial support for 
the Commission’s determinations. Corning Glass Works v. United 
States Int’l Trade Comm’n, 799 F.2d 1559, 1568 (Fed. Cir. 1986). The 
Court finds that. there is substantial evidence on the record to sup- 
port the Commission’s conclusions on production, shipments and 
profitability, and that these findings are based on a permissible in- 
terpretation of the secondary sources of information. The Court 
holds the Commission’s determination that the domestic industry 
producing live swine is suffering material injury is supported by 
substantial evidence and according to law. 


2. Evidence that Injury is by Reason of Canadian Imports 


In making its determination whether the domestic industry has 
been materially injured by reason of imports, the Commission is di- 
rected by statute to consider among other factors: 


(i) the volume of imports of the merchandise which is the 
subject of the investigation, 

(ii) the effect of imports of that merchandise on prices in the 
United States for like products, and 

(iii) the eg of imports of such merchandise on domestic 
producers of like products. 


19 U.S.C. § 1677(7)B) (1982). Plaintiffs contend the evidence does 
not support the Commission’s findings regarding the three statuto- 
ry factors. 

With respect to evaluating volume of imports, the statute pro- 
vides that “the Commission shall consider whether the volume of 
imports of the merchandise, or any increase in that volume, either 
in absolute terms or relative to production or consumption in the 
United States, is significant.” 19 U.S.C. § 1677(7)C\i) (1982). In this 
investigation, the Commission concluded that “[a]lmost all U.S. im- 
ports of swine originate from Canada” and found: “U.S. imports of 
Canadian swine more than doubled from 1981 to 1982, increased by 
52 percent in 1983, and almost tripled from 1983 to 1984. During 
January-March 1985, imports of Canadian swine increased by 97 
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percent compared with the corresponding period in 1984.” USITC 
Pub. 1733 at 12. The Commission also found that’ “[mJarket penetra- 
tion by imports of Canadian swine increased steadily from 0.2 per- 
cent in 1981 to 1.6 percent in 1984,” accounting for “2.6 percent of 
apparent U.S. consumption in January-March 1985.” Jd. 

Plaintiffs argue that this increase in volume is insignificant when 
compared with the Commission’s negative determination of materi- 
al injury from Canadian pork imports in which market penetration 
was greater. See USITC Pub. 1733. Plaintiffs also point to other in- 
vestigations where the Commission found even higher market pene- 
tration percentages to be insignificant. E.g., Cast-Iron Pipe Fittings 
From Brazil, Inv. No. 701-TA-221 (Final), USITC: Pub. 1681 (1985); 
Radial Ply Tires for Passenger Cars ‘From Korea, Inv. No. 
731-TA-200 (Preliminary), USITC Pub. 1572 (1984). 

Plaintiffs’ position is unpersuasive. Since the Commission deter- 
mined that live swine and pork are distinct products produced by 
different industries, evaluation of the factors in the pork determina- 
tion do not necessarily correspond to an evaluation of the factors in 
the live swine determination. See National Pork Producers Council 
v. United States, 11 CIT ——, Slip Op. 87-63 (May 28, 1987). 

The Commission’s determinations must be based upon an inde- 
pendent evaluation of the factors with respect to the unique eco- 
nomic situation of each product and industry under investigation. 
See Armstrong Bros. Tool Co. v. United States, 84 Cust. Ct. 16, 
36-37, C.D. 4838, 483 F. Supp. 312, 328-29, aff'd, 67 CCPA 94, 
C.A.D. 1252, 626 F.2d 168 (1980) (“Commission’s injury investiga- 
tions are sui generis, and therefore injury must be decided by the 
Commission on a case by case basis’’); see also S. Rep. No. 249, 96th 
Cong., 1st Sess. 88, reprinted in 1979 U.S. Code Cong. & Admin. 
News 381, 474 (“The significance of the various factors affecting an 
industry will depend upon the facts of each particular case * * *. 
For one industry, an apparently small volume of imports may have 
a significant impact on the market; for another the same volume 
might not be significant.”); see also H.R. Rep. No. 317, 96th Cong. 
1st Sess. 46 (1979). That a particular level of import penetration is 
or is not found significant with respect to one industry is irrelevant 
in the Commission’s investigation of a different industry. See SCM 
Corp. v. United States, 4 CIT 7, 12-13, 544 F. Supp. 194, 199-200 
(1982)) (citing Armstrong, supra). 

The Court finds that there is substantial evidence on the record 
to support the Commission’s conclusion that the volume of Canadi- 
an imports of live swine is significant. 

With respect to evaluating price effect, the statute directs the 
Commission to consider whether: “(I) there has been significant 
price undercutting by the imported merchandise as compared with 
the price of like products of the United States, and (II) the effect of 
imports of such merchandise otherwise depresses prices to a signifi- 
cant degree or prevents price increases, which otherwise would 
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have occurred, to a significant degree.” 19 U.S.C. § 1677(7\C\ii) 
(1982). The Commission noted that live swine prices are very sensi- 
tive to changes in supply and used “elasticity estimates” submitted 
by the petitioners and respondents to estimate the effect on domes- 
tic swine prices of changes in the Canadian share of the integrated 
United States/Canadian live swine market. 

An elasticity estimate is used to gauge the effect that changes in 
supply of a given product have upon prices for that product. The 
price elasticity of demand is defined as the percentage change in 
the quantity of a good for a 1% change in the price of the good, 
holding the prices of related goods and other factors constant. The 
coefficient of price flexibility is defined as the percentage change in 
the price of a good for a 1% change in quantity, holding the quanti- 
ties of related goods constant. Demand elasticities can be translated 
into price flexibilities if necessary. 

The Commission relied on a table contained in a report prepared 
by a staff economist which summarized the impact on United States 
swine prices and grower revenues due to changes in the Canadian 
share of the United States market for swine, using price flexibilities 
from Professor Futrell and Professor Grimes for petitioners and 
Professor Martin for respondents. See R. Doc. 101, Table 3. This 
range of elasticity estimates was used, according to the Commission, 
“because the complexity of economic relationships and the problems 
of econometric estimation make it impossible to obtain a precise es- 
timate. The range presented is likely to include the actual elastici- 
ty.” USITC Pub. 1733 at 13, n.46. 

Based on the summary report of the staff economist, the Commis- 
sion found the estimates to show that “the Canadian share fell in 
1983 and caused swine prices to increase by approximately $.19 to 
$.38 per hundredweight. Further, the Canadian share rose in 1984 
and caused swine prices to decline by approximately $.64 to $1.27 
per hundredweight,” and based on United States Department of Ag- 
riculture forecasts projected “an increase in the Canadian market 
share of live swine for 1985 and resulting lower prices of approxi- 
mately $.18 to $.36 per hundredweight.” Jd. at 13. Also in reliance 
on this summary report and the same price flexibilities, the Com- 
mission found that gross revenues were higher by approximately 
$36 million to $73 million in 1983, lower by approximately $118 
million to $234 million in 1984, and projected to be lower by approx- 
imately $32 million to $64 million in 1985. Jd. One Commissioner 
voting in the majority noted that the pricing data indicated that 
there was significant underselling and that a decline in United 
States prices generally occurred at the same time that Canadian 
imports rose. Jd. at 14, n.49. 

Plaintiffs argue that the use of price elasticity estimates was not 
appropriate for determining whether Canadian imports of hogs 
caused significant price depression or suppression in the United 
States, contending such estimates are designed to measure the ef- 





U.S. COURT OF INTERNATIONAL TRADE 39 


fect on prices due to changes in supply only even though hog prices 
are influenced by a wide variety of factors such as the price and 
availability of livestock feeds or substitute meats. Plaintiffs say al- 
ternatively that even if elasticity estimates may be relied upon such 
estimates are in error since the Commission did not test the confi- 
dence level of the estimates to determine if they must a scientifical- 
ly acceptable degree of certainty, and the estimates are derived 
from models that used changes in the supply of live swines and/or 
pork, rather than live swine only. 

Plaintiffs moved to clarify and supplement the administrative 
record with an affidavit of Professor Martin indicating that his and 
other price flexibilities offered were for changes in live swine and 
pork supply rather than only live swine. Plaintiffs further state 
that there is no support in the record for a finding of significant 
underselling. 

The Commission was aware that factors other than supply affect- 
ed United States hog prices. However, as one Commissioner noted: 

“{E]xpert witnesses representing both petitioners and respondents 
testified that increased Canadian supplies helped depress USS. 
swine prices. The expert witnesses disagreed principally about the 
degree of price impact.” USITC Pub. 1733 at 13, n.45. The Court is 
required by the substantial evidence standard of review to “take in- 
to account whatever in the record fairly detracts from its weight.” 
SSIH Equipment S.A. v. United States Int’l Trade Comm’n, 718 F.2d 
365, 382 (Fed. Cir. 1983) (quoting Universal Camera Corp. v. NLRB, 
340 U.S. 474, 488 (1951)); see USX Corp. v. United States, 11 CIT 
——, 655 F. Supp. 487, 489 (1987). The Court is not persuaded that 
the evidence of these other contributing factors prevented the Com- 
mission from concluding that the Canadian imports of hogs de- 
pressed or suppressed United States prices to a significant degree. 

Defendant further notes that the price elasticity estimates relied 
upon by the Commission to gauge the price effect of the imports 
take into consideration certain other contributing factors. In light 
of the documented relationship between hog supply and prices, the 
Court finds the Commission’s reliance on price elasticity estimates 
is reasonable and according to law. 

Plaintiffs assert such reliance is misplaced because the Commis- 
sion did not test the “confidence level” of the estimates to deter- 
mine if they meet a “scientifically required degree of certainty.” 
Brief for plaintiffs at 120. While it is true that “[t]he Commission is 
not required to accept data which in the course of ordinary scientif- 
ic research could properly be rejected,” Maine Potato Council v. 
United States, 9 CIT 460, 462, 617 F. Supp. 1088, 1090 (1985), noth- 
ing in the statute requires that the Commission reassess data col- 
lected and accepted in its determination in order to verify its consis- 
tency with some ambiguous level of scientific reliability. In this 
case, the Court finds that the Commission was within its discretion 
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when it accepted these estimates as a reliable indicator for judging 
the effect of Canadian imports on United States hog prices. 

Plaintiffs argue that the Commission was misled by the summary 
report using the price elasticity estimates submitted by experts for 
petitioners and respondents because such estimates were based up- 
on changes in the supply of pork and live swine rather than only 
live swine. Plaintiffs say that reliance upon these estimates that in- 
volve a product detérmined by the Commission to be different than 
live swine amounts to an error of law. 

Defendant argues that the price elasticity estimates were derived 
from models that used strictly swine elasticities. Defendant further 
contends that the Commission did not rely exclusively on price elas- 
ticity estimates to determine the price depressing impact of in- 
creased supplies of Canadian live swine but also found that a de- 
cline in domestic prices occurred at the same time Canadian im- 
ports rose. woot, 

The Court finds the record at best ambiguous as to whether the 
three separate price flexibilities used in the summary report were 
derived from changes in live swine and/or pork or only live swine. 
These price flexibilities were submitted prior to the time the Com- 
mission issued its final determination that live swine and un- 
processed pork are different products, and the data underlying 
these estimates might have been analyzed on the basis of the Com- 
mission’s preliminary determination that swine growers and un- 
processed pork packers should be treated as a single industry. 

Exhibit C of the Commission’s June 25, 1985 meeting apparently 
is the source of Professor Futrell’s estimate of 2.0%. In that memo, 
Professor Futrell states: 


Attached are summaries of estimates I have developed of the 
market impact of both Canadian and total hog and pork prod- 
uct exports to the U.S. 

The exact price impact on hog prices of additional pork sup- 
plies cannot be estimated with complete certainty. However, re- 
search evidence for a number of years has fairly consistently 
indicated that. a one percent change in pork supply has an in- 
verse effect on prices of from 1.8 to 2.0 percent. 


R. Doc. 86, revised 99, Exhibit C (emphasis added). 
Similarly, the apparent source of Professor Martin’s estimate is 
his statement submitted as exhibit Q in which he states: 


Due to the increasing price competiveness of substitute foods, 
and the increasing concern of consumers over the healthfulness 
of red meats, the demand for pork is becoming increasingly price 
elastic. My recent work on the economics of the pork industry us- 
ing annual, undeflated data, suggests that the elasticity of de- 
mand is at least -1.0 during 1982-84—thus, a one percent in- 
crease in supply will reduce price — more than one percent. 


Furthermore, work completed by Coleman under my joint su- 
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pervision with K.D. Meilke, using quarterly, deflated data, re- 
sulted in a price elasticity estimate of -1.18. 


Id., Exhibit Q (emphasis added). 

Without further support than a notation on a memo pad, see R. 
Doc. 7E, the Court is not able to accept the staff economist’s state- 
ment made in an earlier report that “[iJn conversation, Professor 
Martin says his estimate of 1.0 is for hogs and his estimate of 1.18 is 
for retail pork.” R. Doc. 100 at 4. The source of Professor Grimes es- 
timate of 2.0% with an adjustment for the price elasticity of United 
States supply is unclear, but even if only for live swine the other 
two professor’s estimates indicate they might be derived from 
changes in supply of live swine and pork imports. 

Since the Commission found live swine and pork to be different 
products, the Court finds the use of elasticity estimates which may 
be derived from changes in supply of pork and live swine is inappro- 
priate for determining whether the injury to the live swine industry 
is by reason of the subsidized imports of live swine. The Court is not 
in a position to state either that the price flexibilities used were in 
fact for pork and live swine or whether the Commission knowing 
that they were, if they are, would reverse its determination. 

The Court is not persuaded, however, that absent the evidence in- 
volving the price elasticities that the determination of the Commis- 
sion is supported by substantial evidence. Only one Commissioner 
voting in the majority found that the decreasing prices for domestic 
live swine occurred at the same time that Canadian imports were 
increasing. See USITC Pub. 1733 at 14, n.49. As a whole, the Com- 
mission states that “[t]he rapid increase in the Canadian share of 
the market at subsidized prices has had a disruptive effect on the 
U.S. market that, combined with the depressing effect that this in- 
creased share had on swine prices, leads us to conclude that the do- 
mestic industry has been materially injured by reason of the subject 
imports.” Id. at 14 (emphasis added). 

Having found a potential error in the data specifically relied up- 
on by the Commission in reaching its determination regarding the 
depressing price effect of increased Canadian imports, the Court re- 
mands this action for determination as to whether the price flex- 
ibilities used in the staff economist’s summary report, R. Doc. 101, 
are for only live swine. If these price flexibilities are not derived 
from data on live swine only, the Commission must reconsider its 
determination with respect to the effect of increased Canadian im- 
ports on United States live swine prices. The Commission may ei- 
ther obtain new data for its price elasticity estimates or identify 
and explain what data in the present record supports the 
redetermination. 

One other contention raised by plaintiffs concerning prices war- 
rants discussion. Plaintiffs assert that while there is no evidence in 
the record to support a finding of significant underselling, one Com- 
missioner cited significant underselling by Canadian hog imports as 
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a basis for an affirmative injury finding. Although defendant and 
defendant-intervenors cite certain tables and other data in the final 
determination as supporting the Commissioner’s finding, see USITC 
Pub. 1733, App. at 43-50, plaintiffs say this data is not relevant be- 
cause it provides a comparison of Canadian and United States 
prices rather than a comparison of the United States price of do- 
mestic hogs and the price of imported hogs sold in the United 
States. 

As stated by the court in Maine Potato Council v. United States, 9 
CIT 293, 301, 613 F. Supp. 1237, 1245 (1985), “[w]hen comparing the 
price of United States goods with the price of imports, the Commis- 
sion must compare prices at the level of actual competition in the 
United States market.” However, it is unclear what data formed 
the basis for the Commissioner’s finding that Canadian hogs “fre- 
quently undersold:: domestic hogs in the United States. USITC Pub. 
1733 at 14, n.4920: 

While the existence or lack of evidence of underselling is not de- 
terminative of whether domestic hog producers are materially in- 
jured by imports of Canadian hogs, any time the Commission relies 
on underselling to support its determination, it must support its 
finding of underselling with evidence in the record. Since the unex- 
plained reference to underselling is not part of the Commission de- 
termination, but appears only in a footnote as a remark of one 
member of the majority, the Court will review the Commission’s de- 
termination after remand to determine whether, without a finding 
of underselling by imported hogs, the Commission’s determination 
contains sufficient evidence to support the injury finding based on 
“the effect of imports of that merchandise on prices in the United 
States * * *.” 19 U.S.C. § 1677(7)(B)(ii) (1982). 


3. Failure to Determine Causal Relationship Between 
Foreign Subsidies and Injury to Domestic Industry 


Plaintiffs argue that in this countervailing duty investigation the 
Commission is required to determine whether there is a causal rela- 
tionship between the Canadian subsidies found by Commerce and 
the material injury suffered by the United States live swine indus- 
try. According to plaintiffs, such causal relationship must be found 
to exist before the Commission can make a final affirmative deter- 
mination of injury. 

This position closely parallels that taken by plaintiffs in Hyundai 
Pipe Co. v. United States Int’l Trade Comm’n, 11 CIT ——, Slip Op. 
87-18 (Feb. 23, 1987), appeal dismissed, No. 87-1326 (Fed. Cir. July 
7, 1987). In that antidumping case, the Court held that the Commis- 
sion is not required by Congress to consider in its causation analysis 
the relationship between the size of the dumping margins and the 
margins by which the imports undersold similar domestic products 
in the United States. Unlike plaintiffs in the present action, the 
plaintiffs in Hyundai Pipe argued only that margins analysis is one 
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of several factors required to be considered in evaluating causation 
rather than outcome determinative on that issue. 

The Court rejects plaintiffs argument. First, the language of the 
statutes, 19 U.S.C. §§ 1671d(b) and 1677(7)\(B), (C) (1982 & Supp. III 
1985), do not require the Commission to find a causal connection be- 
tween the foreign subsidies and the injury to the domestic industry. 
Since Congress identified several factors which the Commission 
must consider, and did not include in such lists the relationship be- 
tween the subsidy and the injury, Congress did not mandate that 
causation only be found if such causal connection exists. 

The legislative history does not support plaintiffs’ position. Plain- 
tiffs cite to the Senate report from the Trade Agreements Act of 
1979 where it is stated: 

In determining whether injury is “by reason of” subsidized 
imports, the ITC now looks at the effects of such imports on the 
domestic industry. the ITC investigates the conditions of trade 
and competition and the general condition and structure of the 
relevant industry. It also considers, among other factors, the 
quantity, nature, and rate of importation of the imports subject 
to the investigation, and how the effects of the net bounty or 
grant relate to the injury, if any, to the domestic industry. Cur- 
rent ITC practice with respect to which imports will be consid- 
ered in determining the impact on the U.S. industry is contin- 
ued under the bill * * *. e Commission must satisfy itself 
that, in light of all the information presented, there is a suffi- 
cient causal link between the subsidization and the requisite 
injury. 

S. Rep. No. 249, 96th Cong., Ist Sess. 57-58, reprinted in 1979 USS. 
Code Cong. & Admin. News 381, 443-44. This passage indicates that 
several factors may be considered by the Commission in determin- 
ing causation and that no single factor controls. It is stated that the 
Commission considers “how the effects of the net bounty or grant 
relate to the injury, if any, to the domestic industry,” id., suggesting 
that such factor is a permissible consideration should it exist. This 
language does not mean that when a direct causal relationship be- 
tween the bounty or grant and the injury to the domestic industry 
is not shown to exist then no causation between the subsidization 
(the subsidized imports) and the injury can be found and no final af- 
firmative injury determination may issue. 

The Court also holds that discussions of material injury for coun- 
tervailing duty investigations contained in the Agreement on Inter- 
pretation and Application of Articles VI, XVI, and XXIII of the 
General Agreement on Tariffs and Trade, done April 12, 1979, in 
force January 1, 1980, 31 U.S.T. 513, T.LA.S. No. 9619, reprinted in 
GATT, BISD, 56 (26th Supp. 1978-79), and in H.R. Doc. No. 153, 
96th Cong., Ist Sess., pt. 2, 257 (1979) (Subsidies Code), do not unam- 
biguously require that there be a causal connection between the for- 
eign subsidy and the injury to the domestic industry seeking protec- 
tion from subsidized imports. As stated in Hyundai Pipe, “[t}he 
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Commission is within its discretion in administering the material 
injury test so long as its policies are consistent with the terms of the 
statute.” Slip Op. 87-18 at 10. Thus the Commission’s decision not 
to require a direct connection between the foreign subsidy and the 
injury to the United States industry is not rendered unlawful by 
the Subsidies Code. 

Finally, the Court is not persuaded that in past countervailing 
duty investigations the Commission imposed upon itself a require- 
ment that there be a direct causal relationship between the foreign 
subsidy and the material injury to the industry before a final af- 
firmative determination could issue. The Commission has consid- 
ered this relationship when conducting its causation analysis. See 
Certain Carbon Steel Products from Belgium, France, Italy, Luxem- 
burg, The United Kingdom, and the Federal Republic of Germany, 
47 Fed. Reg. 53,520, 53,521-53,525, views of Commissioner Stern 
(discussing and: citing several countervailing duty investigations 
where the amount of the subsidy was assessed in relation to the in- 
jury suffered by the domestic industry). Yet consideration of this re- 
lationship as one of the many pertinent factors in the causation 
analysis does not evidence a consistent agency practice to require 
the existence of such relationship before finding that the injury is 
by reason of the subsidized imports. The Commission’s failure to dis- 
cuss or determine whether such causal relationship exists in this 
case does not violate a consistent agency practice since one has nev- 
er been established which required this relationship to be 
evaluated. 


III. ConcLusion 


Commerce’s determination is remanded for recalculation of the 
countervailable portion of the subsidy received by Canadian hog 
farmers under the Ontario Farm Tax Reduction Program. The Com- 
mission’s determination is remanded for reevaluation of evidence 
concerning price elasticities relied on by the Commission in its final 
determination. 

Commerce and the Commission shall file the results of their re- 
mand proceedings with the Court within 45 days. Plaintiffs will 
thereafter have 15 days in which to file a brief on the remand deter- 
minations with the Court. Defendant and defendant-intervenors 
shall file a reply within 15 days after receipt of plaintiffs’ brief. 

So ORDERED. 
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